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(1) The United States District Court has jurisdiction to dis- 
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(3) 


solve an injunction if the court is convinced that it was 
improvidently granted in the first instance, though there 
has been no change in circumstances since the injunction 


afte Oc C) a OUR E eatncercetn es 


An order refusing to dissolve an injunction is appealable 
either under 28 U. S. C. A.-227, or under Section 963 
of the Code of Civil Procedure of the State of California 


An order of a District Court granting or vacating, or re- 
ae : : 

fusing to vacate, an injunction, may be reversed if the 

court abused its discretion in so doing, or it appears that 


there has been a disregard for established principles of 
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(+) The United States District Court abused its discretion 
and disregarded established principles of law in refusing 
to dissolve its injunction previously given, because by 
such refusal it denied to these appellants all recourse for 
the wrongful taking of said appellants’ personal property 
on September 28, 1942, its detention thereafter, its sub- 
sequent deterioration, and for the value of its use from 
September 28, 1942, until January 12, 1944, for the fol- 


VOWS EASONS! ai ees cscs cose. -odcedvaisusrseeseecnncseesea¥s eee ee 


(a) The machinery and equipment described in the state 
court actions being personal property as between the 
respondent Government and these appellants, the Dis- 
trict Court acquired no jurisdiction over the personal 
property described in said state court actions until the 
filing of the amended complaint on January 12, 1944, 
by which a new cause of action was stated by which 
it was first sought to condemn said personal property, 
and therefore, no award can be made to these appel- 
lants in the condemnation action for the use and de- 
terioration in value of the personal property between 
the filing of the original complaint on September 28, 
1942, and the filing of pleading designated an 
amended complaint, which was in fact a supplemental 


complaint, on January 12, 1944 


(1) The taking and retention of the personal prop- 
erty of appellants by Union Oil Company of 
California was unauthorized and unlawful and 
even though said corporation claimed to be act- 
ing for appellee, still a cause of action imme- 
diately arose in favor of appellants for such 
unlawiul taking and retention 
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The filing of the amended complaint in the con- 
demnation action seeking to condemn the per- 
sonal property did not constitute a ratification of 
the original wrongful taking by the individual 
acting as United States Marshal nor of the 
wrongful retention thereof by the Union Oil 
Rn i WOU ao aacecccsacc este 


The machinery and equipment referred to in the 
exhibit attached to the amended complaint [Tr. 
p. 84], is personal property as between the ap- 
pellee and the appellants and therefore did not 
become subject to condemnation in the above 
entitled action until the filing of the amended 
Souiplaint om January 12, 1944.2. sce 


This court acquired no jurisdiction over the 
personal property described in the state court 
action until the filing of the amended complaint 
mmlauiiaty 12, L044. ack cctseets -eccceenece eee 


The court having acquired jurisdiction of the 
machinery and equipment on January 12, 1944, 
the award which may be made in the present 
action is limited to the value of the machinery 


and equipment on January 12, 1944.00. 


The only recovery that can be had by the ap- 
pellants Treasure Company and Samarkand Oil 
Company in the condemantion action in respect 
to the taking of personal property is the value 
of the persofial property at the time of the filing 
of the amended complaint on January 12, 1944, 
whereby it was sought for the first time to con- 
demin the persomal) property 2s .....-.--..--2.. 
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(b) Although the so-called amended complaint in the 


(c) 


condemnation action was filed January 12, 1944, 
whereby it was sought to condemn the personal prop- 
erty described in the state court actions, the com- 
mencement of the state court actions on September 
27, 1945, and the maintenance thereof do not con- 
stitute a violation of the rule that the court which 
first acquires jurisdiction in an action in rem is enti- 
tled to retain exclusive jurisdiction of such action, 
because the state court actions in so far as they 
seek to recover the value of the loss of the use and 
of the depreciation in value of such personal prop- 
erty are actions in personam rather than actions in 
rem, and the District Court is without jurisdiction 
to grant relief for the unlawful taking and detention 


of swel? Personal property:.:..............2:c:.22-- eee 


(1) The right of the federal court to retain exclu- 
sive jurisdiction first acquired to the exclusion 
of the state court is confined to cases in which 
the actions in both the state and federal courts 
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The conclusions of the court and its decisions on the 
motion for injunction rendered herein by the Hon- 
orable Paul J. McCormick of the United States 
District Court on June 12, 1945, and the findings 
of fact, conclusions of law and judgment rendered 
by Judge William J. Palmer on October 24, 1945, 
in state court actions 489318 and 489319, are res 
adjudicata in this action, in so far as they determine 
that the personal property of appellants taken on 
September 28, 1942, was wrongfully taken and that 
such wrongful taking has never been ratified by the 


respondent government or any agency thereof........ 2 
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(d) The determination by the Circuit Court of Appeals 
in this condemnation proceeding, in United States v. 
Samuel Block, 160 F. (2d) 604, that the award 
made for the taking of personal property in connec- 
tion with condemnation proceedings must be predi- 
cated upon the value of the property when it is first 
lawfully taken pursuant to such proceedings, is the 
ace CO (LE: oe 2 ae ri eereenren eee eee. oO 


(e) The prosecution of the state court actions will in 
no wise interfere with the jurisdiction of the District 
Court to proceed to trial and to make an award to 
these appellants for the value of their leasehold in- 
terest in the real property and the value of their 
personal property at the time of the filing of the 
amended complaint in the condemnation action on 


eremerey 12, 1944... ecaennencecseccareesonecscucceessncteetnenee 61 
(1) On March 10, 1945, the respondent in the con- 


demnation action filed a petition for an injunc- 
tion to restrain the defendant Treasure Com- 
pany from prosecuting action No. 489-318 and 
to restrain Samarkand Oil Company from prose- 
cuting action No. 489-319 which cases were 
then pending in the Superior Court of the 
State of California in and for the County of 
Los Angeles. By said actions the respective 
plaintiffs therein sought to recover possession of 
certain personal property consisting of oil drill- 
ing equipment or the value thereof if posses- 
sion could not be had. The personal property 
sought to be recovered in the last mentioned 
actions were personal property other than that 
described and involved in actions Nos. 505-967 
and 505-968 but such personal property was 


(f) 


(g) 


Conclusion 


(2) 
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wrongfully taken by the individual acting as 
United States Marshal and wrongfully retained 
by the Union Oil Company under the same 
circumstances and under the same untenable 
claim of authority which obtains in respect to 
actions Nos. 505-967 and 505-968.......0..0.....:.00 


It no donbt will be contended that appellants 
are estopped by their conduct from maintaining 


the State aGtionsi-...... a eee 


Defendant Treasure Company having the right to re- 


move improvements put on the land covered by its 


lease, it was not entitled to recover compensation for 


such improvements in this condemnation action, until 


the supplemental or amended complaint was filed... 


The provisions of Section 265 of the Federal Judi- 
cial Code (28 U. S. C. A. 379) renders the granting 


of the injunction in this case erroneous, an abuse of 


discretion, and a violation of established principles of 


law, 


and therefore, said order refusing to vacate said 


injunetion should be reversed... 
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UNITED STATES OF AMERICA, 
Appellee. 


APPELLANTS’ OPENING BRIEF. 


Ih. 
Jurisdiction. 
District Court. 

The action in which the proceedings culminating in the 
order appealed from arose, was an action by the United 
States to condemn land in Los Angeles County, State of 
California, under authority of Section 5d(5) of the Re- 
Bonstruction Finance Corporation Act (15 U. S. C. 601- 
617) as amended by the Act of Congress approved March 
27, 1942 (Public Law 507, 77th Congress), and Execu- 
tive Order 9217, issued by the President of the United 
States on August 7, 1942, which Acts and Executive Or- 
der authorized the Reconstruction Finance Corporation to 
acquire and dispose of property deemed necessary for 
military, naval and other war purposes. 


Unitep States Circuit Court or APPEALS. 

An order refusing to dissolve an injunction is appealable 
either under Section 227 of Title 28, U. S. C., or under 
Section 963 of the Code of Civil Procedure of the State 
of California. 
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II. 
Statement of Case. 


This is an appeal from an order made by Honorable 
C. E. Beaumont, refusing to dissolve and vacate an inter 
locutory injunction, which enjoined appellants from pro- 
ceeding with the trial of certain actions in the Superior 
Court of Los Angeles County against Union Oil Com 
pany, a corporation, to recover certain personal property 
or damages for its taking and withholding. . 


On September 28, 1942, appellee, acting on behalf of 
Reconstruction Finance Corporation, a federal corpora 
tion, acting in behalf of Defense Plant Corporation, 
federal corporation, filed action No. 2454-B seeking ta 
condenin certain pieces and parcels of land situate in the 
City of Los Angeles, particularly described in the com 
plaint. [Tr. p. 7, fol. 5.] That said land was sought to 
be condemned for “the establishment of a reservoir fo 
the storing and conservation of natural gas.” [Tr. p. 5, fol. 


4.] 


The action was commenced in accordance with sub- 
paragraph (5) of Section 5d of the Reconstruction Fin 
ance Corporation Act (Act. U.S. C. 601-617) as amended 
by Act of Congress approved March 27, 1942 (Publi 
Law 507, 77th Congress) and Executive Order No. 9217. 
Public Law 507 is generally known as the Second War 
Powers Act and is in so far as applicable, as follows: 


“Sec. 2. The Secretary of War, the Secretarm 
of the Navy, er any other officer, board, commission, 
or governmental corporation authorised by the Prest 
dent, may acquire by purchase, donation, or other 
means of transfer, or may cause proceedings to be 
instituted in any court having jurisdiction of such 
proceedings, to acquire by condemnation, any real 
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property, * * * together with any personal property 
located thereon or used therewith, that shall be deemed 
necessary, for military, naval, or other war purposes, 
* * * Upon or after the filing of the condemmation 
petition, immediate possession may be taken and the 
property may be occupied, used, and improved for 
the purposes of this Act (this section and section 171 
of Title 50), notwithstanding any other law. * * *” 
(Italics ours.) 


Executive Order 9217 is as follows: 

“By virtue of and pursuant to the authority vested 
in me by Title II of the Second War Powers Act, 
1942, approved March 27, 1942 (Public Law 507, 
77th Congress) (section 171 note and section 632 of 
this Appendix), the Reconstruction Finance Corpora- 
tion is hereby authorised to exercise the authority 
contained in the said Title II of the Second War 
Powers Act, 1942 (section 171, note and section 632 
of this Appendix), to acquire, use, and dispose of 
any real property, temporary use thereof, or other 
interest therein, together with any personal property 
located thereon, or used therewith, that the Corpora- 
tion shall deem necessary for military, naval or other 
war purposes.” (Italics ours.) 


This is the law which gave Reconstruction Finance Cor- 
poration and the United States Government the right to 
act, and it is under such law that we must determine the 
legality of their acts. 


On September 18, 1942, Reconstruction Finance Cor- 
poration, pursuant to the authority granted to it by the 
aforesaid executive order, adopted a resolution which 
provided for the taking of land only. (Tr. p. 220, fol. 
31.] The resolution is attached to the original complaint, 
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is set forth in full at Tr. p. 72, and its adoption is ad 
mitted. It directed the Attorney General to file suit to 
condemn said land, and pursuant thereto suit to condemr 
land was filed September 28, 1942. Upon filing of th 
suit, there was filed a declaration of taking of land [Tr. 
pp. 20 and 21] and an order of taking was made b 
Judge Beaumont, which likewise only authorized th 
taking of land. On September 28, 1942, Judge Beaumont 
signed an order for inimediate possession which author- 
ized taking possession of land only. [Tr. p. 14, fol 12, 
to p. 19, fol. 16.] This order directed the United States 
Marshall to post a notice of the taking of such land. 


The Union Oil Company, a corporation, was designated 
agent of Defense Plant Corporation to take possession of 
such land. [Tr. p. 67.] Notwithstanding the fact that 
the resolution of taking and the order for immediate pos- 
session only referred to land, Defense Plant Corporation 
directed its agent, Union Oil Company, to take possession 
of all personal property on the land and to make an in- 
ventory thereof. |Tr. p. 67, par. II.] Pursuant thereto, 
Union O11 Company entered into possession of the real 
and personal property of appellants and took an inventory 
of the personal property. This inventory is headed: 

“INVENTORY OF THE PROPERTY AND EQUITIES 
MENT REFERRED TO IN PARAGRAPHS XIII aee 
AND XV OF THE FIRST AMENDED COMPLAINT 
FILED HEREIN, AND WHICH 18 TO BE ACOUI Es 
BY CONDEMNATION IN THE ABOVE ENTITLED 
ACTION. (80)” 


In such inventory appears a list of items headed “Items 
Deleted from Original Inventory as Indicated as Not 
Being Needed in Playa Del Rey Project” [Tr. pp9o7im 
100, incl.], in reference to appellant Samarkand’s prop- 
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erty and as to Treasure Company's property at transcript 
pages 108 to 118 inclusive. 


After Defense Plant Corporation and its agent, Union 
Oil Company, were unlawfully in possession of the per- 
sonal property of appellants since September 28, 1942, in 
spite of appellants’ protests, in the month of October, 
1943, Reconstruction Finance Corporation passed an 
amendatory resolution for the taking of defendants’ per- 
sonal property, but by such action Reconstruction Finance 
Corporation did not expressly ratify the unlawful taking, 
even if it had such powers. It merely resolved: 

“Resolved herewith, That it is necessary and ad- 
vantageous in carrying out the authority vested in 
Defense Plant Corporation to acquire by condemna- 


tion the machinery and equipment described in said 
Pee ©. (|[Tr. p. 81.] 


This Exhibit “C’’ contained a list of the personal property 
of appellants, which had theretofor been unlawfully taken, 
under the headings hereinbefore set forth. The foregoing 
resolution speaks of Defense Plant Corporation’s author- 
ity to acquire property by condemnation. In so far as 
the Second War Powers Act and resolutions pursuant 
thereto are concerned, and federal law generally, it is 
sufficient to say that Defense Plant Corporation was never 
given authority to take property for war purposes. 


In November, 1943, appellants filed separate actions 
against Union Oil Company in the Los Angeles Superior 
Court to recover certain, of the personal property unlaw- 
fully taken and withheld. Defense Plant Corporation in- 
tervened in said actions. 


On January 12, 1944, an amended complaint in con- 
demnation was filed in Action 2454-B in which it was 
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sought to condemn all of appellants’ personal property 
both that deemed necessary and that not deemed necessary 
for the project, by Union Oil Company, its operatin 
agent. |Tr. pp. 37 to 46, incl.] Appellants filed thei 
answers thereto. [Tr. pp. 47 to 51, incl. | 


The answers said i part: 


“That said personal property so belonging ta 
Samarkand Oil Company, a corporation, was on Sep- 
tember 28, 1942 unlawfully taken by the United 
States of America, Reconstruction Finance Corpora- 
tion, a Federal Corporation, and Defense Plant Cor- 
poration, a Federal Corporation, and their agents, and 
that said material and supplies, personal property and 
improvements were on the 28th day of September, 
1942, of the reasonable value of $261,104.14, and the 
United States of America, Reconstruction Finance 
Corporation, a Jederal Corporation and Defense 
Plant Corporation, a Federal Corporation, and their 
agents, at all times since said 28th day of September, 
1942, so unlawfully retain possession of said prop- 
erty.” 


The agents referred to were Union Oil Company and its 
employees. 


Defense Plant Corporation sought to abate the State 
Court actions against Union Oil Company filed November 
15, 1943, in which it intervened, but was unsuccessful in 
so doing. [Tr. pp. 155 to 161, incl.] The opinion of Judge 
Palmer is carefully considered and he denied the motio 
to abate. 


Thereupon, appellee, by motion in action No. 2454-B, 
sought to enjoin appellants herein from proceeding with 
the trial of said actions in the State Court. During Judge 
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Beaumont’s absence, to whom the case was regularly as- 
signed, Judge McCormick heard the motion. 


After lengthy argument, Judge McCormick denied it in 
toto. A copy of his well considered decision will be found 
at transcript pages 52 to 63, inclusive. 


As we contend that Judge McCormick’s decision is the 
law of the case, it is necessary that the decision be care- 
fully studied. 

Judge McCormick said in part at page 53: 

“Notwithstanding the limitations of the order for 
possession, the seizure made by the Government on 
September 28, 1942, included personal property, as 
well as real property, of the Treasure Company and 
Samarkand Oil Company, the two defendants in this 
action that are resisting the instant motion for in- 
junction. 

“The purpose of the acquisition of the subject prop- 
erties was to provide gas storage facilities for defense 

‘needs on the site of depleted oil wells. However, 
the record discloses that personal property not af- 
fixed to the realty was seized by the agents of the 
Government and that, also, a producing oil well is now 
in the hands of the Government agents.” 


Again, at page 61, transcript, Judge McCormick said: 
“The fair preponderance of the evidence before us 
establishes, we think, that the present claim that it 
was the intention from the inception of the project to 
acquire the personalty is an afterthought conceived to 
avoid possible consequences of the seizure of Septem- 
ber 28, 1942.” c 


An appeal was taken by the Government from Judge 
McCorinick’s decision but was later dismissed. Thereupon, 
the State Court actions proceeded to trial. Both Reconstruc- 
tion Finance Corporation and Union Oil Company were 
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parties to such action, the first as intervenor, the latter as 
party defendant. Judgment was rendered for appellants 
herein in both actions. The written decision of Judge 
Palmer will be found at transcript pages 162 to 170, in- 
clusive. Findings of Fact and Conclusions of Law and 
Judgment in the case of appellant Treasure Company will 
be found at transcript pages 135 to 151, inclusive. A 
similar Finding and Judgment was entered in appellant 
Samarkand’s case. 


These judgments have long since become final. 


Defense Plant Corporation was a party to the motion 
before Judge McCormick and to the cases tried before 
Judge Palmer. 


Defense Plant Corporation is also a party to the present 
proceeding. 


The law laid down by Judge McCormick and Judge 
Palmer is binding and conclusive on appellee herein. 


After the determination of said State actions, appellants 
hled two additional State actions each, one of such ac- 
tions on behalf of each appellant against Union Oil Com- 
pany, a corporation, being to recover personal property 
consisting of oil equipment not covered by the original 
actions or its value and damages for its withholding. 
Service was made upon Union Oil Company and it filed 
its answers to such suits. 


Thereafter, appellee served and filed a petition for in- 
junction against appellants in the United States Distric 
Court seeking to enjoin appellants from proceeding with 
the trial of said State actions against Union Oil Com- 
pany. [Tr. pp. 66 to 118, incl.] At the same time, ap 
pellee caused to be served and filed a notice of motion for 
injunction. [Tr. pp. 119 to 121, incl.] Appellants filed 
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their answer thereto, which will be found at transcript 
pages 121 to 151, inclusive. 

The motion came on for hearing on June 10, 1946. The 
record of this hearing will be found at transcript pages 
197 to 266, inclusive. 

During the proceedings, counsel for appellants informed 
the Court that there were two sets of actions pending in 
the State Court, one involving the taking of oil from the 
land of each appellant, and the other action involving per- 
sonal property. That as to the two cases involving oil, it 
was not the intention of appellants to try such cases until 
after the determination of the condemnation suit. [Tr. 
p. 219.] 

After submission and on January 27, 1947, a temporary 
injunction was issued by Judge Beaumont, enjoining and 
restraining appellants from proceeding with the trial of 
the two State actions involving personal property. Be- 
cause of the statement of counsel that appellants did not 
intend to proceed with the cases involving the taking of 
oil, no order was made therein. 

This order will be found at transcript pages 171 to 175, 
inclusive. 

Thereafter, by stipulation, an order was made modify- 
ing the order of January 27, 1942, nunc pro tunc, to ex- 
pressly provide that appellants are enjoined and restrained 
from proceeding further in said State Court actions in- 
volving personal property until the further order of the 
Court. This modifying order will be found at transcript 
pages 176 to 178. 

Thereafter, appellants filed their written notices of 
motion to dissolve and vacate the interlocutory injunction 
granted January 27, 1947, 
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Said motion was made upon the ground that the orde 
and decree was erroneously and improvidently made an 
granted and its continuance would work an unjust hard 
ship upon appellants. Said motion was based upon th 
papers, files, and records in the condemnation suit, Re 
construction Finance Corporation resolution of September 
18, 1942, original complaint in condemnation, order fo 
inumediate possession dated September 28, 1942, amenda 
tory resolution of Reconstruction Finance Corporation o 
October 19, 1942, declaration of taking of October 26, 
1942, amendatory resolution of Reconstruction Finance 
Corporation of October 4, 1943, first amended condemmna- 
tion complaint, conclusions of law, and decision on in- 
junction by Judge McCormick, and affidavit by G. de 
Bretteville. [Tr. pp. 179 to 185.] 

This motion came on for hearing before Judge Beau- 
mont and was resisted by counsel for appellee. The motion 
was denied. [Tr. p. 185.] This appeal was taken from 
such order so made. [Tr. p. 186.] 


Te 
Specification of Errors. 


(1) The United States District Court erred in making 
said order of August 4, 1947, in that in making said or- 
der said Court abused its discretion and disregarded estab- 
lished principles of law in refusing to dissolve its injunc- 
tion previously given, because by such refusal it denied 
to these appellants all recourse for the wrongful takin 
of said appellants’ personal property on September 28, 
1942, its detention thereafter, its subsequent deterioration, 
and for the value of its use from September 28, 1942) 
until January 12, 1944. 
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IV. 
ARGUMENT. 


Summary of Points Relied Upon. 

(1) The United States District Court has jurisdiction 
to dissolve an injunction if the Court is convinced that it 
was improvidently granted in the first instance, though 
there has been no change in circumistances since the in- 
junction was granted. 

(2) An order refusing to dissolve an injunction is ap- 
pealable either under 28 U.S. C. A. 227, or under Section 
963 of the Code of Civil Procedure of the State of Cali- 
fornia. 

(3) An order of a District Court granting or vacating, 
or refusing to vacate, an injunction, may be reversed if the 
Court abused its discretion in so doing, or it appears that 
there has been a disregard for established principles of 
law. 

(4) The United States District Court abused its dis- 
cretion and disregarded established principles of law in 
refusing to dissolve its injunction previously given, be- 
cause by such refusal it denied to these appellants all re- 
course for the wrongful taking of said appellants’ personal 
property on September 28, 1942, its detention thereafter, 
its subsequent deterioration, and for the value of its use 
from September 28, 1942, until January 12, 1944, for the 
following reasons: 

(a) The machinery and equipment described in the 
State Court actions being personal property as be- 
tween the respondent government and these appel- 
lants, the District Court acquired no jurisdiction over 
the personal property described in said State Court 
actions until the filing of the Amended Complaint on 
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January 12, 1944, by which a new cause of action] 
was stated by which it was first sought to condemn} 
said personal property, and therefore, no award can] 
be made to these appellants in the condemnation ac- 
tion for the use and deterioration in value of the} 
personal property between the filing of the original] 
Complaint on September 28, 1942, and the filing of 
pleading designated an Amended Complaint, whichi 
was in fact a Supplemental Complaint, on January 
12, 1944. 

(b) Although the so-called Amended Complaint in 
the condemnation action was filed January 12, 1944, 
whereby it was sought to condemn the personal prop- 
erty described in the State Court actions, the com- 
mencement of the State Court actions on September 
27, 1945, and the maintenance thereof do not con- 
stitute a violation of the rule that the Court which 
first acquires jurisdiction in an action i rem is en- 


titled to retain exclusive jurisdiction of such action, 
because the State Court actions in so far as they 
seek to recover the value of the loss of the use and 
of the depreciation in value of such personal prop- 
erty are actions im personam rather than actions in 
rem, and the District Court is without jurisdiction to’ 
grant relief for the unlawful taking and detention of 
such personal property. 


(c) The conclusions of the Court and its decisions 
on the Motion for Injunction rendered herein by the 
Honorable Paul J. McCormick of the United States 
District Court on June 12, 1945, and the Findings of 
Fact, Conclusions of Law and Judgment rendered by | 
Judge William J. Palmer on October 24, 1945, in’ 
State Court actions 489318 and 489319, are res ad-. 


| 


judicata in this action, in so far as they determine 
that the personal property of appellants taken on Sep- 
tember 28, 1942, was wrongfully taken and that such 
wrongful taking has never been ratified by the re- 
spondent government or any agency thereof. 

(d) The determination by the Circuit Court of 
Appeals in this condemnation proceeding, in Umited 
States v. Samuel Block, 160 F. (2d) 604, that the 
award made for the taking of personal property in 
connection with condemnation porceedings must be 
predicated upon the value of the property when it is 
first lawfully taken pursuant to such proceedings, is 
the law of the case. 

(ce) The prosecution of the State Court actions 
will in no wise interfere with the jurisdiction of the 
District Court to proceed to trial and to make an 
award to these appellants for the value of their lease- 
hold interest in the real property and the value of 
their personal property at the time of the filing of the 
Amended Complaint in the condemnation action on 
January 12, 1944. 

(f) Defendant Treasure Company having the 
right to remove improvements put on the land covered 
by its lease, it was not entitled to recover compensa- 
tion for such improvements in this condemnation ac- 
tion, until the Suppleniental or Amended Complaint 
was filed. 

(g) The provisions of Section 265 of the Federal 
Judicial Code renders the granting of the injunction 
in this case erroneous, an abuse of discretion, and a 
violation of established principles of law, and there- 
fore, said order refusing to vacate said injunction 
should be reversed. 
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ARGUMENT UNDER ABOVE POINTS. 


(1) The United States District Court Has Jurisdic-- 
tion to Dissolve an Injunction if the Court Is; 
Convinced That It Was Improvidently Granted ini 
the First Instance, Though There Has Been No 
Change in Circumstances Since the Injunction 
Was Granted. 


In the case of -lmerican Ins. Co. v. Scheufler, 129 F, 
(2d) 143, a preliminary injunction was procured by cer- 
tain insurance companies restraining the attorney general} 
from interfering with the collection of a proposed increase 
in the insurance rates of the plaintiff companies before ay 
judicial determination was had of the plaintiffs’ rights to 
collect such increased rates. By the terms of the injunction) 
the plaintiffs were pernutted to collect the increased rates) 
pending the trial on condition that such sums be paid into/ 
court. By the final judgment it was determined that allt 
ot the impounded funds should be returned to the policy | 
holders in proportion to their respective contributions to 
the funds on deposit with the court and the injunction® 
was thereupon dissolved. The court in holding that the 
injunction went further than merely preserving the status 
guo in that it permitted the taking of the increased rates 
from the policy holders and transferring them to the cus- 
tody of the court, said at page 147: 


“They had originally been collected from the pol- 
icyholders, not by reason of any legal rate schedule, 
but by virtue of injunctions which were entered per- 
mitting the collection of an increased premium rate 
on condition that the amount of the increase be de- 
posited in court to await final hearing. It is worthy 
of note that these interlocutory injunctions went fur- 
ther than merely preserving the status quo until final 
hearing. They in effect permitted taking this premium 
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noney from one party to the suit and transferring it 

to the custodian of the court. This conditional relief 
was granted in the discretion of the court. There was 
no right in the insurance companies to collect this in- 
crease in premium. Its collection pendente lite was 
not essential to preserve the status quo of the matter 
in controversy, but the injunctions rather disturbed 
that status. The suits might well have been prose- 
cuted without the granting of the interlocutory in- 
junctions. Having granted these injunctions, the 
court had a right to modify or dissolve them. The 
plaintiffs acquired no perpetual or vested right in the 
remedy, but the injunctional orders were ambulatory 
in character, going forward with the progress of the 
litigation.” 


So in the present case neither the UNiTED States Mar- 
SHAL nor Union Oil Company had any legal right to take 
the personal property of these defendants prior to January 
12, 1944, the date of the filing of the amended complaint, 
and hence the District Court could not compensate these 
appellants for the depreciation or loss of appellants’ per- 
sonal property occurring between September 28, 1942, and 
January 12, 1944. 


Therefore the injunction restraining the prosecution of 
the State Court Actions Nos. 505-967 and 505-968 could 
not operate to maintain the status quo but rather disturbed 
it in that it takes from these appellants the right to prose- 
cute the State Court actions for the recovery of the pos- 
session of their personal property thus unlawfully taken 
by the Unirep States Marsuar and Union Oil Com- 
pany, or the value of such property. the respondent 
herein not being obligated to respond in damages in re- 
spect to the loss and deterioration of such personal prop- 
erty between September 28, 1942, and January 12, 1944. 


| SE 


In Westerly Waterworks v. Town of Westerly, 77 Fed 
783, plaintiff brought an action to restrain the defendant 
Town from proceeding with the construction of a mu 
nicipal water works after the plaintiff had expended con- 
siderable money in erecting the waterworks pursuant tc 
contract between plaintiff and defendant whereby the plain 
tiff had been granted the exclusive right to use the high 
ways of the defendant Town for the installation of plain 
tiff's water mains for the purpose of supplying the inhabi 
tants of the Town with water. The Circuit Court ig 
pointing out that the motion to dissolve an injunction is 
not equivalent to a motion for a rehearing of the appli- 
cation for the injunction, said at page 784: 

“The first objection is to the form of these motions, 
Whatever may be the precise wording of the motions, 
they were intended to be, and should be treated as; 
motions to dissolve a preliminary injunction, and not 
motions for a rehearing, as that term is generall 
understood.” 


® 
Furthermore, the court in holding that the order grant 


ing a temporary (or what under the California Code is 
designated as a preliminary) injunction is at all times sub 
ject to motion in the Federal Trial Court to be vacated 
or modified, said at pages 784-5: 

“Interlocutory orders granting temporary injunc 
tions pending a hearing on the merits are at all times 
subject to motion to vacate or modify. These orders 
are not governed by the rules which apply to rehear 
ings, where the merits of a case have been decided 
upon proper proofs. The granting or refusing of 
such injunction is addressed to the sound discretion 
of the court, and is not a determination of the merits 
of the case, and cannot operate as such except by 
stipulation of both parties. According to the due 
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course of equity procedure, no hearing can be had on 
the merits, and no final decree entered, until after an- 
swer, replication, and proofs taken in the regular 
manner. The complainant in the present case seems 
to have proceeded upon the theory that the hearing 
before Judge Carpenter on motion for a preliminary 
injunction was in the nature of a final hearing, and 
should be treated as such, but this is clearly an error. 
If the court, in its decision, chose to enter upon a dis- 
cussion of the merits of the case, that circumstance 
cannot in any way operate to change the real charac- 
ter of the order.” 


The objection to the setting of the motion for hearing 
was denied and the matter set down for hearing on its 
merits. 


In Indiana Quartered Oak Co. v. Federal Trade Com., 
58 F. (2d) 182, the petitioner sought a writ of certiorari 
to review an order made by the defendant Federal Trade 
Commission restraining petitioner from using the name 
“Philippine Mahogany”’ in connection with the sale of cer- 
tain wood imported from the Philippine Islands. The writ 
was denied by the Circuit Court of Appeals which had 
original and exclusive jurisdiction to review orders of the 
Federal Trade Commission. Thereafter the proceedings 
were had before the defendant Federal Trade Commission 
in which it was determined that the use of the designation 
“Philippine Mahogany” was proper in connection with the 
wood in question. The petitioner thereupon moved for 
an order vacating the injunction in question. The court 
in holding that a Federal Court in equity has inherent 
power to modify injunctive orders upon good cause shown 
and where equity demands such action, said at page 184: 


“This court therefore has original jurisdiction in 
the matter of setting aside or modifying orders of the 
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Commission. With such original jurisdiction, it ha 
the power to vacate its own order upon good caus 
shown and where equity demands such action. Sucl 
power is inherent in a court of equity where a modi 
fication of an injunctive order is sought.” 


It is significant that since the granting of the injunction 
on January 27, 1947, the Unitep States Circuit Cour 
or APPEALS for the Ninth Circuit rendered its opinion 
on March 22, 1947, in the case of Umted States v. Samue 
Block, 160 F. (2d) 604. The appeal in the Block cas 
was taken by the respondent herein from a decree mad 
in the above entitled action awarding defendant Block 
compensation for the condemnation of his personal prop- 
erty and leasehold. By this decision the Circuit Court of 
Appeals held that the award in a condenination action 
must be predicated on the value of the property at the 
time of the legal taking by the governmental agency. 
Personal property cannot be legally taken until a suit is 
filed to condenin personal property. This amendmen 
was filed Jan. 12, 1944. Such holding by the Circuit Court 
of Appeals is now the law of the case as to the time at 
which the value must be fixed for the purpose of com- 
puting the award to be made for the taking of the per 
sonal property of the appellants TREASURE COMPANY an 
SAMARKAND OIL COMPANY, namely, not earlier than 
January 12, 1944, 


The decision in the Block case would preclude this Cour 
from allowing any compensation to these appellants ot 
account of depreciation or loss of the said appellants 
personal property between September 28, 1942, and Janu- 
ary 12, 1944. It follows that the respondent’s contentior 
that the respondent herein is obligated to pay these ap 
pellants the reasonable value of the personal propert 
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taken at the time of its tortious taking by the UN1on OIL 
Company on September 28, 1942, cannot be maintained. 
The appellants herein must have recourse to the actions 
in the State Court against the UNion O1~, ComMPANny in 
order to recover for the deterioration and loss of the per- 
sonal property of these appellants between September 28, 
1942, and January 12, 1944. 


Under these circumstances the District Court should 
have dissolved the injunction of January 27, 1947, if it 
was convinced that the injunction should not have been 
granted in the first instance either by reason of misap- 
prehension by the Court of the facts or the law applicable 
thereto regardless of whether there had been a change in 
the circumstances or not. As it is clear that the granting 
of the temporary injunction was contrary to law, the Court 
should have immediately vacated it upon motion. 


(2) An Order Refusing to Dissolve an Injunction Is 
Appealable Either Under 28 U. S. C. A.-227, or 
Under Section 963 of the Code of Civil Procedure 
of the State of California. 


40 U. S. C. A. 258 provides that the procedure in con- 
demnation actions in the Federal Court shall be governed 
by the State law. 

28 U. S.C. A., following 723(c), Rule 81-a-7 provides 
that the rules of civil procedure shall apply to appeals in 


proceedings for the condemnation of property under the 
power of eminent domain but are not otherwise applicable. 


eeu >, C. A. 227 provides that an appeal will lie from 
an order refusing to dissolve an injunction. 


Section 963 of the Code of Civil Procedure of the 
State of California provides for an appeal from an order 


29 


refusing to dissolve an injunction. The pertinent portions 
of Section 963 of the Code of Civil Procedure read as 
follows: 

“Section 963. (Cases in which appeal may be 


taken from Superior Court.) An appeal may be 
taken from a superior court in the following cases: 


* * ** * * ** * * 


2. From an order granting a new trial or deny- 
ing a motion for judgment notwithstanding the ver- 
dict, or granting or dissolving an injunction, or re- 
fusing to grant or dissolve an imjunction,* > *” 


It follows that if the order here in question is not ap- 
pealable under 28 U. S. C. A. 227 because 40 U. S.C. A. 
258 provides that the State law shall govern the procedure 
in Federal condemnation actions, the order here in ques- 
tion is appealable under Section 963 of Code of Civil 
Procedure. 


In Western Union Tel. Co. v. Louisville & N. R. Co., 
201 Fed. 919, the court in holding that the only question 
presented on the appeal from the order restraining the 
prosecution of the condemnation proceeding was whether 
or not the trial District Court had rightfully exercised its 
discretion in granting the injunction, said at page 923: 

“All further propositions of error relate alone to 
the issues tendered by the bill upon the merits of th 
controversy, which require hearing in conformit 
with the rules of equity for determination of all is 
sues both of fact and law. The bill states, as we be 
lieve, entertainable cause for a hearing in equity, so 


that the appeal from the interlocutory order raise 
this single question: Was judicial discretion -ex 
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ceeded in staying the condemnation proceedings pend- 
ing such hearing? 

“Under the impressions of fact stated in the ruling 
of the trial court, founded on the preliminary aff- 
davits, we believe the discretion was rightly exercised, 
and the order accordingly is affirmed.” 


It would appear from this that the order refusing to 
vacate the preliminary injunction in the present case is 


an appealable order. 


In Puget Sound Power & Light Co. v. Asia, 2 F. (2d) 
485, the court said at page 489: 


“*An examination of the cases . . . will show that 
in every well-considered case, when an injunction 
restraining already instituted proceedings in a state 
court has been issued by a United States court, it 
was either based on a decree or judgment of the 
United States court which it was necessary and proper 
to enforce; or, if issued prior to judgment or decree, 
it was directed against a party who, after jurisdiction 
over him and the cause was fully vested, had re- 
sorted to proceedings in the state court necessarily 
conflicting with, if not ousting, the jurisdiction of the 
United States Court.’ ” 


In any event if it be said that the order here in ques- 
tion is not appealable under 28 U. S. C. A. 227 because 
condemnation actions are governed by the state law, then 
the order under consideration is appealable under Section 
963 of the Code of Civil Procedure of the State of Cali- 


fornia. 
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(3) An Order of a District Court Granting or Va- 
cating, or Refusing to Vacate, an Injunction, May 
Be Reversed if the Court Abused Its Discretion 
in So Doing, or It Appears That There Has Been 
a Disregard for Established Principles of Law. 


In Nisonoff v. Irving Trust Co., 68 F. (2d) 32, at page 
33 of the decision, it is said: 


‘* * * (1) The record fairly shoWs thatthe de 
fendant does what it is thus charged with doing. It 
seeks to justify its conduct in these respects by show- 
ing as to (a) and (b) that what it receives is law- 
fully allowed to it as expenses, and as to (c) that it 
acts by express authorization under Rule 30 of the 
District Court duly approved, and within the scope 
of General Order in Bankruptcy 46 promulgated by 
the Supreme Court (11 U.S. C. A. Sectagn™s33)) me 
the facts are clear on the record, the plaintiff’s right 
to an injunction peudente lite involves no element of 
discretion, but depends rather on her right to a per- 
manent injunction. The element of time when the 
restraint shall become effective, if ever, is alone the 
distinguishing feature, and so, while the general rule 
is that the grant or refusal of a preliminary injunc- 
tion falls within the exercise of a sound discretion 
by the trial court, that does not obtain where there 
has been a refusal or failure to follow clearly estab- 
lished principles of law properly applicable to facts 
not in dispute. IJVinchester Repeating Arms Co. v. 
Olmsted (C. C. A.), 203 F. 493. Compare Union 
Tool Co. «7. Walsow, 259 U. S. YO7, 112,.42> See 
427, 06 L. Ed. 848. Consequently the denial of the 
injunction pendente lite cannot be supported merely 
as a ruling within the proper bounds of the discretion” 
of the trial court, but must be considered on the 
basis of Ieeal ight = ae 
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(4) The United States District Court Abused Its Dis- 
cretion and Disregarded Established Principles 
of Law in Refusing to Dissolve Its Injunction 
Previously Given, Because by Such Refusal It 
Denied to These Appellants All Recourse for the 
Wrongful Taking of Said Appellants’ Personal 
Property on September 28, 1942, Its Detention 
Thereafter, Its Subsequent Deterioration, and for 
the Value of Its Use From September 28, 1942, 
Until January 12, 1944, for the Following Reas- 
ons: 

(a) The Machinery and Equipment Described in the State 
Court Actions Being Personal Property as Between the 
Respondent Government and These Appellants, the Dis- 
trict Court acquired No Jurisdiction Over the Personal 
Property Described in Said State Court Actions Until the 
Filing of the Amended Complaint on January 12, 1944, by 
Which a New Cause of Action Was Stated by Which It 
Was First Sought to Condemn Said Personal Property, 
and Therefore, No Award Can Be Made to These Appel- 
lants in the Condemnation Action for the Use and De- 
terioration in Value of the Personal Property Between the 
Filing of the Original Complaint on September 28, 1942, 
and the Filing of Pleading Designated an Amended Com- 
plaint, Which Was in Fact a Supplemental Complaint, on 
January 12, 1944. 


(1) THe TAKING AND RETENTION OF THE PERSONAL 
PROPERTY OF APPELLANTS BY UNION O1L ComMPANY 
OF CALIFORNIA Was UNAUTHORIZED AND UNLAW- 
FUL AND EVEN THOUGH SAID CORPORATION CLAIMED 
to Be AcTING FoR APPELLEE, STILL A CAUSE OF 
AcTION IMMEDIATELY AROSE IN FAvoR oF APPEL- 
LANTS FOR SucH UNLAWFUL TAKING AND RETEN- 
TION. 


The undisputed facts establish that on or about Sep- 
tember 28, 1942, appellants were the owners of certain 
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personal property consisting of oil equipment situated on 
land in the Del Rey Hills. On that day or the following, | 
although the order of the Court only directed the taking 
of possession of land [Tr. pp. 14 to 19], Union Oil 
Company took possession of said personal property and 
retained it thereafter against the will of appellants. There 
could only be one justification for the taking and reten- 
tion of such personal property and that would be a valid 


order so to do. 


Because the taking was invalid and unlawful a cause 
of action immediately arose in favor of appellants and 
against those unlawfully taking and withholding the 
property. 

In these cases appellants chose to sue Union Oil Com- 
pany, a substantial California corporation. Once having 


had a cause of action for damages no one could take 
away such right, without appellants’ consent. 


In similar cases involving other personal property, taken 
under similar circumstances, certain actions were filed by 
appellants against Union O1L Company, which actions 
were filed November 15, 1943, before the amended con- 
demnation action was filed on January 12, 1944. 


As we have pointed out, when an injunction was sought 
in the United States District Court to enjoin the State 
Court from trying such actions, Judge McCormick, in 
refusing the injunction, questioned the good faith of the 
Government in filing the amendment. He indicated that 
the amendment was filed trying to get the Government 
and Union Oil Company out of a tight spot by reason of 
the unlawful taking of the property. And the Judge was 
well justified in his conclusion. j 
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Bearing in mind that the purpose for which the land 
was taken was to establish a gas storage basin, it would 
take considerable imagination to say that the equipment 
described in the original state actions and the present 
actions could in good faith be said to be suitable for es- 


tablishing a gas storage basin. 


The question that must be decided now is whether a 
cause of action arose in favor of appellants when on or 
about September 28, 1942, Union Oil Company came into 
possession of and retained possession of the personal 
property involved in the present state actions against the 


will of appellants. 


This personal property was owned by appellants. As 
the record shows, after a suit to condemn land was filed, 
the United States Marshal was given an order for the 
immediate possession of land. Union Oil Company, which 
claims to be the agent of Defense Plant Corporation, then 
took possession of the personal property. If such taking 
was lawful the record does not show it. In fact the un- 
disputed record shows such taking and retention was 


unlawful. 


Neither the United States of America, Reconstruction 
Finance Corporation or Defense Plant Corporation, or 
Union Oil Company, their agent, had a right to take or 
retain any part of the personal property, on September 
28, 1942, or at any time before January 12, 1944, when it 
filed its amended complaint covering personal property. 


The Second War Powers Act under which the con- 
demnation was filed, until March 1942 had no provision 
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for the taking by condemnation of personal property. 
While elaborate proceedings are set up for the taking 
of immediate possession of real estate, by a deposit in 
Court of the estimated value of land taken, such proce- 


dure does not apply specifically to personal property. 


The Second War Powers Act as amended in March 


1942 provided in part as follows: 


“Upon or after the filing of the condemnation peti- 
tion immediate possession may be taken.” 


This is the only authorization that is found in the 
Federal Statutes for the taking of possession of and re- 


taining of personal property. 


The only construction to be placed upon the Statute is 
that personal property may only be taken upon or after 


the filing of a condemnation suit to condemn personal 
property. 


Undoubtedly the Government has a right to take im- 
mediate possession even though the provision as to de- 
positing money, its value, in Court, is not specifically made 
to apply to personal property. 


As the appellee and its agencies did not have a lawful 
right to take possession of appellant’s personal property, 
Defense Plant Corporation’s agent, Union Oil Company, 
had no right to take possession of and to hold such prop- 
erty. 


Not having had the lawful right to either take or hol 
such personal property, appellants had an immediate 
cause of action against Union Oil Company for such un+ 
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lawful taking and detention. 


a 


(2) THe FILING oF THE AMENDED COMPLAINT IN THE 
CONDEMNATION ACTION SEEKING TO CONDEMN 
THE PERSONAL Property Din Not ConsTITUTE A 
RATIFICATION OF THE ORIGINAL WRONGFUL TAK- 
ING BY THE INDIVIDUAL ACTING AS UNITED STATES 
MarSHAL NOR OF THE WRONGFUL RETENTION 
THEREOF BY THE UNION OIL CoMPANY. 


The amended complaint in so far as the personal prop- 
erty is concerned stated a new cause of action. 


In Adams v. Hoskins, 144 Cal. 19, the court in holding 
that an amended complaint in a partition action including 
additional real property stated a new cause of action, in 
so far as such additional property is concerned, said at 
page 28: 

“There is no foundation for the complaint that the 
decision of the trial court as to the statute of limita- 
tions was inconsistent and unfair as applied to the 
interests of the several parties to the suit. These 
appellants were parties to the original complaint and 
their lands were expressly included therein. The 
lands of the defendants whose title by adverse pos- 
session were upheld were expressly excluded from the 
original complaint and were brought in subsequently 
after the five-year statute of limitations had run in 
ineieravor. 


The amended complaint having stated a new cause of 
action in so far as the personal property is concerned 
whereby the personal property was for the first time ef- 
fectually sought to be condenined, such amended complaint 
cannot be deemed to constitute a ratification of the prior 
wrongful taking of the personal property, but on the 
other hand, constituted initiation of a new proceeding 
which spoke only from the time of the filing of such 
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amendment on January 12, 1944. (See McKnight wv. Gel- 
seam, 29 Cal. App. (2d) 218.) 


: 
The filing of such amended complaint is the only J 


relied upon in the answers of the Union Oil Company 


in the state cases to establish a ratification by the Gov 
ernment of the original wrongful taking. The filing of 
such amendment, however, does not have the effect of 


ratifying such original wrongful taking. 


(3) THe MACHINERY AND EQUIPMENT REFERRED TO IN 
THE EXHIBIT ATTACIIED TO TILE AMENDED CoM 
PLAINT [Tr. p. 84], Is PERSONAL Property As BE 
TWEEN THE APPELLEE AND THE APPELLANTS AND 
THEREFORE Dip Not BECOME SUBJECT TO CONDEM 
NATION IN THE ABOVE ENTITLED AcTION UNTI 
THE FILING OF THE AMENDED COMPLAINT ON JAN 
vARY 12, 1944. 


In People v. Cluwoh; 57 Cal. App. (2d) Supp. 103m 
the State brought an action to recover possession of 
certain gas pump and automobile hoist. The State had 
theretofore filed an action to condemn certain land includ 
ing that of which defendant Church was lessee and on 
which the pump and hoist were located. The plaintiff im 
the condemnation action had judgment in condemnation 
in respect to the real property and improvements. Before 
surrendering possession the defendant Church removed 
the pump which rested on a cement foundation and the 
hoist which consisted of a metal cylinder resting on @ 
cement base which was sunk seven feet below the surface 
The defendant had judgment from which the plaintiff 
appealed. In confirming the judgment the court said a 
pages 1048-9: : 
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“As between private parties such as those bearing 
the relationship to each other of landlord and tenant, 
their mutual intention as to whether an article 
is a fixture and part of the realty or is personalty 
is the controlling factor. As to third persons who 
are not parties to any such private agreement, how- 
ever, the intent which controls is not a secret hidden 
intent but that manifested by the physical facts, giv- 
ing due consideration to the status of the party by 
whom the articles have been installed. 


See, to the same effect, 


Citizens Bank of Greenfield v. Mergenthaler Lino- 
eee, 216 Ind. 573, 25 N. EO (deaas 
447-8. 


San Diego Trust and Savings Bank v. San Diego, 
MerGal, (2d) 142; 


Whitlock Avenue v. City of New York, 16 N. E. 
(2d) 281; 
Futrovsky v. United States, 66 F. (2d) 215, 216. 


In Potomac Electric Power Co. v. United States, 85 
F, (2d) 243, the court said at page 248: 

“The rule applicable to so-called fixtures in build- 
ings taken in federal condemnations is that, if they 
can be removed without substantial injury either to 
the real estate or to the fixtures, they remain per- 
sonalty and need not be taken as part of the realty.” 


tf 
In United Natural Gas Co. v. James Bros. Lumber Co., 
191 Atl. 12, an action was brought by the grantee of cer- 
tain reserve oil rights to determine his rights thereto. 


The court in holding that the equipment and appliances 
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used in connection with the operation of the oil well con- 


stituted trade fixtures, said at page 14: 


“The equipment and appliances used in connection 
with the wells are trade fixtures.” 


In Afoore v. Carey, 39 A. L. R. 1247 (Pexas), wm 
court said at page 1249: 


“No part of the realty passed by that sale, except 
the oil and gas and the right to use the soil in dis 
covering, developing, and bringing to the surface 
such oil and gas as nught be found in the land in the 
period of the lease. If the casing of an oil well 
becomes a fixture,—a part of the soil,—when placed 
in the well, then every lessee who might put down 
a well on leased ground would lose title to the casing 
he puts into it. I[t would become the property of 
the lessor unless the contract specially provided other 
wise. This ought not to be, and is not the law. 
Thornton’s Law of Oil & Gas, vol. 2, 3d ed. See 
653, says: ‘A lessee of land to bore for oil, wha 
does not find any oil, has a right to remove not only 
the machinery used in sinking the well, but also the 
casings in the well, unless there be a contract td 
the contrary concerning their removal.’ ” 


Moreover, it is to be noted that Paragraph 25 of the 
respective leases under which the moving defendants have 
been in possession of the real property sought to be con 
demned provide in part as follows: 

“Within six (6) months after such expiration or 


termination, Lessee shall (subject to the rights and 
privileges granted the Lessee and to other provisions 
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of this lease) remove from such premises so termi- 
nated all of its rigs, machinery and other property, 
and shall, so far as possible, fill all sump holes and 
other excavations made by Lessee.’ [Affidavit of G. 
de Bretteville in Support of Motion to Vacate In- 
junction—Tr. pp. 184, 185.] 


In Consolidated Ice Co. v. Pennsylvania Railroad Co., 
73 Atl. 937, the court said: 


“Clearly the plaintiff was not entitled to have con- 
sidered, in ascertaining the value of the leasehold or 
to recover as an element of damage, the value of the 
machinery in place at the time of the institution of 
condemnation proceedings. By the terms of the lease, 
plaintiff company had the right, at the expiration of 
the term, to remove the machinery and fixtures placed 
on the premises by the lessee . . . The appropria- 
tion by the defendant determined the lease, but it did 
not take the nxtures and machinery placed upon the 
demised premises by the lessee . . . The filing 
of the bond by the railroad company was not, as we 
have seen, an appropriation of the improvements by 
the company imposing liability for their market 
value.” 


It necessarily follows that even though the original 
complaint was sufficient to give the court jurisdiction to 
condemn the defendants’ leasehold interests under their 
subleases such original complaint, was not sufhcient to in- 
clude the equipment and supplies described in the exhibit 


attached to the amended complaint. 
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(4) THis Court AcguirRED No JURISDICTION OVER THE 
PERSONAL PROPERTY DESCRIBED IN THE STATE 
Court Action UNTIL THE FILING OF TH 
AMENDED COMPLAINT ON JANUARY 12, 1944. 


The first mention of machinery and equipment is made 
in the amendatory resolution of October 4, 1943 [Tr, 
p. 81], pursuant to which the amended complaint was 
filed January 12, 1944, by which it is alleged in Para 
graph VIII thereof, contrary to the undisputed facts; 
that on September 18, 1942, said REcONSTRUCTIO 
FINANCE CorPpoRATION by resolution duly adopted by itsy 
Board of Directors resolved and determined that it wasy 
necessary for war purposes that the property, real, per 
sonal and mixed, herein described, be acquired by con 
demnation [Tr. p. 41] (when as a matter of fact saiq 
resolution only referred to land), and by Paragraph XIII 
it is alleged [Tr. p. 43]: 

“That the property which the plaintiff by this 
action intends and seeks to take, acquire, and con 
demn, hold and own, includes the following: 

“All pipe, machinery, appliances, equipment, tanks 
structures, tools, supplies, and all other property, 
whether real or personal, which were located in of 
upon any of the said tracts of land hereinabove de 
scribed.on the 28th day of September, 1942, and 
which on said day were used, or were useful, in the 
operation of any oil and/or gas wells, upon any 01 
said parcels of land, or in the treating, storing, 
disposing of the products of any of such wells.” 


It is thus to be noted that the amended complaint make 
no reference to the amendatory resolution of October 4 
1943, but Paragraph IV of the petition for injunctio 
| Tr. p. 68] alleges that by the resolution of October 4 
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1943, the Board of Directors of RECONSTRUCTION 
FINANCE CORPORATION approved, ratified and confirmed 
the taking, condemnation and possession of such machin- 
ary and equipment. The resolution, however, a copy 
of which was attached to the petition for an injunction 
and marked “Exhibit B” [Tr. p. 81], does not by its 
terms allege any ratification of any such taking, con- 
demnation or possession by the RECONSTRUCTION 
FINANCE CORPORATION but simply recites that the DE- 
FENSE PLANT CORPORATION has taken possession of such 
machinery and equipment and then proceeds to resolve 
that it is necessary for DEFENSE PLANT CORPORATION 
to acquire such machinery and equipment by condemna- 
tion, and further resolves that the secretary of RECON- 
STRUCTION FINANCE CorPoRATION be authorized to re- 
quest the Attorney General to take such action as may 
be necessary for the acquisition of such machinery and 
equipment by condemnation. 


It is clear that the authority for the condemnation of 
such machinery and equipment is necessarily predicated 
on the amendatory resolution of October 4, 1943, pursuant 
to which the amended complaint was filed seeking the 
condemnation of such machinery and equipment or no 
such resolution would have been adopted or amended com- 
plaint filed. In as much as the right to condemn the 
machinery and equipment is based on the adoption of the 
resolution of October 4, 1943, after the filing of the 
original complaint, the adoption of such resolution should 
have been alleged by way of supplemental complaint 
rather than by an aimended complaint. Moreover, it is to 
be observed that no declaration of taking nor decree of 
taking has been filed in respect to the machinery and 
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equipment either before or after the filing of the amended 
complaint on January 12, 1944. 


In United States v. Bauman, 56 Fed. Supp. 109, the® 
court in denying the motion for leave to amend, said at 
pages i: 

“Furthermore, events occurring subsequent to the 


filing of an original complaint, must be set up by 
supplemental complaint rather than mere amendment. 


“A court order was granted allowing it to enter 
under the protection of the court in the exact terms 
of the complaint. The complaint which instituted the 
proceedings fixed the rights of the parties.” 


It is clear from this that an amended or supplementa 
complaint by which additional or different property 
sought to be condemned will not be effective, if at all, until 
the filing of such amended or supplemental complaint fol 
lowed by an order for immediate possession and the 
entry of a declaration of taking and a decree upon dec 
laration of taking in conformity with the terms of such 
amended or supplemental complaint. 


It must be clear from the foregoing that if the ma 
chinery and equipment sought to be recovered in the 
State Court actions are deemed to be personal property 
the court acquired no jurisdiction over such machinery 
and equipment until the filing of the amended complaint 
on January 12, 1944, if in fact such jurisdiction was 
acquired at that time. 


On the other hand, if such equipment be deemed to be 
real property by reason of the method by which some of” 
it niay be affixed to the land, it must likewise be concluded 
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that the court did not acquire jurisdiction in respect 
thereto until January 12, 1944. This is so for the rea- 
son that the resolution of September 18, 1942, the original 
complaint, the order for immediate possession dated Sep- 
tember 28, 1942, the declaration of taking and the decree 
upon declaration of taking entered October 26, 1942, uni- 
formly related only to land as distinguished from real 
property. 
Sections 658, 659 and 660 of the Civil Code of the 
State of California provide as follows: 
“658. (Definition of real property: Severance by 
agreement.) Real or immovable property consists 
One 
i) and ; 
2. That which is affixed to land; 


3. That which is incidental or appurtenant to 
land; 

4. That which is immovable by law; except that 
for the purposes of sale, emblements, industrial grow- 
ing crops and things attached to or forming part 
of the land, which are agreed to be severed before 
sale or under the contract of sale, shall be treated as 
goods and be governed by the provisions of the title 
of this code regulating the sales of goods.” 


“659. Land. Land is the solid material of the 
earth, whatever may be the ingredients of which it 
is composed, whether soil, rock, or other substance.” 


“660. (Definition of fixtures: Severance by 
agreement.) A thing is deemed to be affixed to land 
when it is attached to it by roots, as in the case of 
trees, vines, or shrubs: or imbedded in it, as in the 
case of walls: or permanently resting upon it, as in 
the case of buildings: or permanently attached to 
what is thus permanent, as by means of cement, 
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plaster, nails, bolts, or screws; except that for the 
purpose of sale, emblements. industrial growing 
crops and things attached to or forming part of the 
land, which are agreed to be severed before sale o 
under the contract of sale, shall be treated as good 
and be governed by the provisions of the title of this 
code regulating the sales of goods.” 


Assuming that by reason of the manner in which such 
machinery and equipment was affixed to the land within 
the meaning of Section 660 of the Civil Code, abovey| 
quoted, the machinery and equipment, or some part there 
of, 1s deemed to be a part of the real property, it would 
still be a different estate or interest in the real prop- 
ery than the appellants have in the land itself, which is 
defined by Section 659 of the Civil Code, above quoted, 
and would not be embraced within the meaning of the 
word “land” as used in the documents above referred to. 


The court in United States v. Bauman, supra, in point- 
ing out that only such an estate can be acquired by con- 
demnation as is described in the complaint, said at page 
NU oes 


“Tt would be a vain thing to require condemnatio 
proceedings to be initiated in a court if, thereafter, 
a declaration of taking could be filed which related 
to an entirely different piece of land or an entirely 
different estate in the same parcel and that title to 
the parcel or estate passes irrespective of a variance 
between that and the description in the complaint 
Title, therefore, did not pass to the revised estates 
described in the purported declaration of taking here.” 


It is clear, therefore, that whether the machinery and 
equipment here in question be deemed to be real or per 
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sonal property this court acquired no jurisdiction over 
such machinery and equipment until January 12, 1944, 
for the interest in such machinery and equipment would 
necessarily be something different and apart from the 
appellants’ interest in the land itself, which was the sole 
subject of condemination until the adoption of the amenda- 
tory resolution of October 4, 1943. 


In re Pearl River-Nanuct Highway No. 9006, 291 
N. Y. S. 846, the court said at pages 847 and 848: 
“There is no power in the court, as a consequence 
of statutory authority or case law, to amend the 
petition or the judgment in the condemnation pro- 
ceedings by way of including therein property not 
originally described in said petition pursuant to au- 
thority from the Board of Supervisors. Matter of 
Willcox (Fourth Ave. Subway), 213 N. Y. 218, 223, 
2207 N. E. 499.” 


Even assuming that the additional land or property 
could be subjected to condenmation by the filing of an 
amended complaint in the same action surely upon au- 
thority of the last cited case the court would not acquire 
jurisdiction over such additional land or property until 
the filing of such amended complaint. 


Subdivision (c) of Section 15 of Federal Rules of Pro- 
cedure following 28 U. S. C. A. 723(c) provides as 
follows: 


“(c) Relation Back of Amendments. Whenever 
the claim or defense asserted in the amended plead- 
ing arose out of the conduct, transaction, or occur- 
rence set forth or attempted to be set forth in the 
original pleading, the amendment relates back to the 
date of the original pleading.” 
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The amended complaint cannot relate back to the date 
of the filing of the original complaint in so far as the 
amended complaint seeks the acquisition by condemnation 
of the machinery and equipment which is described in the 
amended complaint, but is in no wise referred to in the 


original complaint. 


See also, 


Sink v. Mutual Life Ins. Co. of New York, 56 Fed 
Supp. 306, 307. 


The pleading which, in fact, is a supplemental com 
plaint, that 1s, one which depends on matters which have 
transpired subsequent to the filing of the original com 
plaint, is only effective from the date of its filing and 
does not relate back to the time of the filing of the original 
complaint. (See Valensin v. Valensin, 73 Cal. 106 at 
162. ) 


Likewise, 1f an amended complaint relates to a new 
subject matter and constitutes a new cause of action it 
is only effective as of the time of its filing and does not 
relate back to the time of the filing of the original com 
plaint. (Aferchants Nat. Bank v. Bentel, 166 Cal. 47a 
and Rideaux v. Torgrimson, 39 Cal. App. (2d) 273.) 


Actions in condemnation are in invitum and all of the 
statutory provisions in reference thereto must be strictly 
complied with. (City of Los Angeles v. Glassell, 203 Cal 
44.) 


See also, 


IVitham Const. Co. v. Remer, 105 F. (2d) 37%) 
375, 376 (Cth ‘Cineuia” 
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It is clear, therefore, that whether the so-called amended 
complaint be treated as an amended complaint or as a 
supplemental complaint and regardless of whether the 
machinery and equipment be deemed to be real or per- 
sonal property such pleading introduces a different and 
an additional claim, that is, a claim for the condemnation 
of machinery and equipment not referred to in the orig- 
inal complaint and, therefore, such pleading did not relate 
back to the filing of the original complaint and hence the 
court acquired no jurisdiction over such machinery and 
equipment until January 12, 1944, upon the filing of the 
amended complaint. Under such circumstances the taking 
possession of personal property cannot be justified and 
resulted in an immediate cause of action in favor of 
appellant. 


(5) THe Court Havinc AcQuiIRED JURISDICTION OF 
THE MACHINERY AND EQUIPMENT ON JANUARY 12, 
1944, THE AwarpD WuicH May Br MADE IN THE 
PRESENT Action Is LIMITED TO THE VALUE OF 
THE MACHINERY AND EQUIPMENT ON JANUARY 12, 
1944. 


The law is well established that the award must be 
predicated on the value of the property upon the date of 


the effective taking by the corporation or agency author- 


ized by law to exercise the power of eminent domain. 


In United States v. Miller, 87 L. Ed. 336, the United 
States Supreme Court oh a writ of certiorari to the Cir- 
cuit Court of the Ninth Circuit, said at page 343: 


“Respondents correctly say that value is to be as- 
certained as of the date of taking.” 


, 
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This, of course, means pursuant to a lawful taking for 
it is expressly held in Loomis v. City of Augusta, 99 P. 
(2d) 988 at 990, that no damages can be recovered in an 


action in condemnation except upon a lawful taking. 


In Nichols v. City of Cleveland, 135 N. E. 291, it was 
held that: 


“Where property has been appropriated in an in- 
valid condemnation proceeding, damages in a subse- 
quent valid proceeding are to be assessed as of the 
date of the hearing in the valid proceeding.” 


The taking by an officer who is unauthorized so to do 
does not render the government lable in an action in 


eminent domain for such wrongful taking. 


In United States v. North American Transportation & 
Trading Co., 64 L. Ed. 935, the court said at page 937: 


“In order that the government shall be liable, it 
must appear that the officer who has physically taken 
possession of the property was duly authorized so to 
do, either directly by Congress or by the official 
upon whom Congress conferred the power.” 


“What he had done before that date having been 
without authority, and hence tortious, created n 
liability on the ‘part of the government.” 


But when Union Oil Company took and retained pos 
session of such personal property on or about Septembe 
28, 1942, a cause of action arose immediately in favor of 
appellants, and it is those causes of action sought to b 
enforced in the State Court. 
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(6) THe Onty Recovery THar Can Be Hap By THE. 
APPELLANTS TREASURE CoMPANY AND SAMARKAND 
Oi, CoMPANY IN THE CONDEMNATION ACTION IN 
RESPECT TO THE TAKING OF PERSONAL PROPERTY 
Is THE VALUE OF THE PERSONAL PROPERTY AT THE 
TIME OF THE FILING OF THE AMENDED COMPLAINT 
ON JANUARY 12, 1944, WHEREBY IT Was SouGHT 
FOR THE First TiME TO CONDEMN THE PERSONAL 
PROPERTY. 


In order for the owner of property to be entitled to the 
recovery of compensation in a condemnation action the 
taking must be lawful. The provisions of the law in 
respect to condemnation proceedings must be strictly com- 
plied with. 


B-caewezsor the U. S. C. A. 632 (Title Il, 2nd War 
Powers Act) provides as follows: 

“Upon and after the filing of the condemnation 
petition, immediate possession may be taken and the 
property may be occupied, used, and improved for 
the purposes of this Act (this section and section 
171 of Title 50), notwithstanding any other law.” 


In City of Los Angeles v. Glassell, 203 Cal. 44, the 
court said at page 46: 

“Tt requires no citation of authority upon the 
proposition that eminent domain proceedings are in 
mvitum, and the same may be said of proceedings 
to assess and collect any outlay necessary to the 
establishment of parks and playgrounds under the 
@eipnere involved: .‘. . . and the statutory au- 
thority must be strictly pursued, and every condi- 
tion or other prerequisite to the exercise of juris- 
diction be observed, especially every requisite of the 
statute having the semblance of benefit to the land- 
Gomer. . . (20 Corpus Juris, pp. 882, 883.)” 


\ 
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Section 1249 of the California Code of Civil Procedure 
provides in part as follows: 

“For the purpose of assessing compensation and 
damages the right thereof shall be deemed to have 
accrued at the date of the issuance of summon 
and its actual value at that date shall be the measur 
of compensation for all property to be actually 
taken, _ 


It may be observed that in Umited States v. Nortl 
American Transportation and Trading Co., supra, th 
commanding officer of the Army had taken possession 
of certain real property without authorization from the 
Secretary of War so to do. Thereafter the Secretary 
of War authorized the taking and the Government pro 
ceeded to erect improvements on the land. Compensation 
was allowed the owner in an action brought in the cour 
of claims not upon the theory that the wrongful takin 
had been subsequently ratified but that the taking was 
lawful one from and after the authorization by the Secre 
tary of War. 


The original taking being tortious there could be n 
ratification of the original wrongful taking which woul 
enable the owner to recover in the condemnation actio 
the value of the property at the time of the wrongful tak 
ing on September 28, 1942. This is so for the reaso 
that the proceedings had in respect to the personal prop 
erty prior to January 12, 1944, were void as such per 
sonal property and was not included in the original coi 
plaint in condemnation, the order for immediate posses 
sion, or in the decree of taking. If the requirements 0 
the statute are not complied with the proceedings ar 
void. (Barker v. Kamsas City, 70 P. (2d) 955) 
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(b) Although the So-called Amended Complaint in the Con- 
demnation Action Was Filed January 12, 1944, Whereby 
It Was Sought to Condemn the Personal Property De- 
scribed in the State Court Actions, the Commencement 
of the State Court Actions on September 27, 1945, and 
the Maintenance Thereof Do Not Constitute a Violation 
of the Rule That the Court Which First Acquires Juris- 
diction in an Action in Rem Is Entitled to Retain Ex- 
clusive Jurisdiction of Such Action, Because the State 
Court Actions in so far as They Seek to Recover the 
Value of the Loss of the Use and of the Depreciation in 
Value of Such Personal Property Are Actions in Per- 
sonam Rather Than Actions in Rem, and the District 
Court Is Without Jurisdiction to Grant Relief for the 
Unlawful Taking and Detention of Such Personal 
Property. 


(1) THE RIGHT oF THE FEDERAL Court To RETAIN Ex- 
CLUSIVE JURISDICTION First ACQUIRED TO THE Ex- 
‘CLUSION OF THE STATE Court Is CONFINED TO 
CasES IN WuHicH THE ACTIONS IN BOTH THE STATE 
AND FEDERAL Courts ARE ACTIONS IN REM. 


In Toucey v. New York Life Ins. Co., 86 L. Ed. 100, 
the court said at pages 105 and 106: 


“The rank and authority of the federal and state 
courts are equal but both courts cannot possess or 
control the same thing at the same time, and any at- 
tempt to do so would result in unseemly conflict. The 
rule, therefore, that the court first acquiring juris- 
diction shall proceed without interference from a court 
of the other jurisdiction is a rule of right and of law 
based upon necessity, and where the necessity, actual 
or potential, does not exist, the rule does not apply. 
Since that necessity does exist in actions i rem and 
does not exist in actions mm personam, involving a 
question of personal liability only, the rule applies in 
the former but does not apply in the latter.” 


In Princess Lida v. Thompson, 83 L. Ed. 285, the court 
said at page 291: 


“Certain it is, therefore, that if both courts were 
to proceed they would be required to cover the same 
ground. This of itself is not conclusive of the ques 
tion of the District Court’s jurisdiction, for it is 
settled that where the judgment sought is strictly am 
personam, both the state court and the federal court, 
having concurrent jurisdiction, may proceed with the 
litigation at least until judgment is obtained in one 
of them which may be set up as res judicata in the® 
otiver.”’ 


If the provisions of the condemnation statute are not 
complied with the court has no power to proceed. (Clay 
County Court v. Baker, 241 S. W. 447.) 


In Housing Authority v. Forbes, 51 Cal. App. (2d) 1,9 
the court said at page 4: 
“Under the act, however, certain steps must be 


taken before private property can be taken by emi- 
nent domain.” 


It is obvious that the only recovery that can be had 
in the condemnation action in respect to the personal prop- 
erty is its value at the time of the filing of the amended 
complaint on January 12, 1944, leaving the owners with- 
out any compensation for depreciation of the propert 
while in the possession of the Union Oil Company between 
the date of taking on September 28, 1942, and the filing 
of the amended complaint in the condemnation action on 
January 12, 1944. 


The appellants do not by the State action seek to re 
cover damages for the taking of personal property as of 
January 12, 1944, when the respondent could first legally 
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took possession of the personal property, but seek dam- 
ages for the unlawful taking and retention of the personal 
property on and after September 28, 1942, and appellants 
having a valid cause of action for such taking and deten- 
tion, the order enjoining the prosecution of such actions 
is erroneous and refusal to set it aside is an abuse of 
discretion. 


Such rule is not applicable to Actions Nos. 505-967 and 
505-968 in so far as such elements of damage suffered by 
the defendants in the condemnation action as cannot be 
recovered in the condemnation action are concerned, 
namely, damages caused by the wrongful taking and 
wrongful withholding thereof by the Union Oil Company 
from September 28, 1942, to January 12, 1944. 


(c) The Conclusions of the Court and Its Decisions on the 
Motion for Injunction Rendered Herein by the Honor- 
able Paul J. McCormick of the United States District 
Court on June 12, 1945, and the Findings of Fact, Con- 
clusions of Law and Judgment Rendered by Judge Wil- 
liam J. Palmer on October 24, 1945, in State Court 
Actions 489318 and 489319, Are Res Adjudicata in This 
Action, insofar as They Determine That the Personal 
Property of Appellants Taken on September 28, 1942, 
Was Wrongfully Taken and That Such Wrongful Taking 
Has Never Been Ratified by the Respondent Government 
or Any Agency Thereof. 


As appears from the affidavit of G. de Bretteville served 
and filed herein all of the oil well drilling tools and 
equipment described and“sought to be recovered by the 
'respective State Court Actions Nos. 505-967 and 505-968, 
ithe prosecution of which actions was enjoined by the or- 
der now sought to be vacated, consists of movable prop- 
erty. It further appears from such affidavit and from 
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the complaints in such state court actions that certain tub: 
ing and sucker rods in the well are sought to be recovered 
It is not sought to recover any casing in the well. The 
distinction between casing and tubing lies in the fact that 
the casing consists of a circular metal casement which 
serves to hold back the adjacent earth and thereby main 
tains the hole in which the removable metal tubing is placed 
and upon the end of the sucker rods is attached the pumpy 
which forces the oil to the surface. While it might be 
conceded that the maintenance of the casing in place is 
necessary to the maintenance of the well as an operating 
unit and, therefore, should be deemed to be an integral 
part of the leasehold which would be compensated for by 
the compensation allowed for the taking of the leasehold, 
such is not the case in respect to the tubing, sucker rods 
and other tools and equipment described in the complaints” 
in the respective state court actions above referred to. 


In Brasos River Con. etc. Dist. v. Adkisson, 173 S. Wa 
(2d) 294, plaintiff brought an action to enjoin the de 
fendant District from flooding plaintiff’s oil wells. The 
defendant District filed a cross-complaint seeking to con 
demn an easement over the premises covered by plaintiff’s 
leasehold. By the answer to the cross-complaint plain- 
tiff alleged that he was the owner of the leasehold which 
had been flooded by the negligent operation of a reservoir 
and ruining plaintiff's twelve producing wells, casing and 
pumping units. The description of the equipment in ques= 
tion was set forth in the opinion as follows: 

“That the flow tanks were connected with the flow 
lines. That the tanks were of steel, of 100 to 250 bar- 
rel capacity, some welded, some put together with 
bolts, and resting on heavy timber foundations. That 
on the lease in an iron house there was a central 
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power and an 18 foot band wheel power on a concrete 
foundation, with which appellee pumped eight of the 
wells. That this power was connected by pull rod 
lines, with pump jacks on the wells; that the pump 
jack sat over the well and lifted the sucker rods in 
the tubing and pumped the oil. That the sucker rods 
ran down through the tubing and connected with 
working slides. That the pump jacks were on tim- 
ber foundations about 8 x 10 in size. The testimony 
gives in detail the operations and mechanics employed 
in producing oil wells.” 


It was contended by the District that if the equipment 
was deemed to be a trade fixture the taking of such fixture 
could not be estimated as a separate element of damage. 
The court in holding that if the fixtures were of such char- 
acter that if put in by the owner they would constitute a 
part of the real property and must be paid for as a part 
of the real estate, said at page 299: 

“The law applicable in condemnation proceedings, 
where such fixtures are involved is stated in 10 R. C. 
L. p. 143, par. 125, as follows: “Where fixtures are 
of such a character that if put in by the owner, they 
would constitute a part of the real estate, they must 


be paid for as real estate by the party condemning the 
land.” 


But in holding that if such fixtures are not attached to 
the soil and the right to remove the same is reserved by 
the lessee by whom the fixtures are installed, such fixtures 
would not partake of the nature of the freehold and would 
not pass to the landlord but would remain the property 
of the lessee upon the termination of the lease, said at 
page 298: 

“As to the nature of the casing and pumping equip- 
ment, the same text, based on an abundance of au- 
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thorities, says: ‘It is a well-settled rule that casing 
in wells, derricks, engines, and other machinery and 
appliances placed upon the land by the lessee for test- | 
ing, developing and operating the land for oil and gas | 
purposes are trade fixtures. They may, therefore, be’ 
removed at any time during the existence of the lease, 
or within a reasonable time after its termination. If 
they are not so removed, they become the property of 
the landowner.’ (Summers on Oil & Gas, Perm. Ed., | 
Vol. 3, po214, Wear. S26. 


“The last sentence of that quotation is significant 
in that if such fixtures do not by attachment to the 
soil become a part of or partake of the nature of the 
freehold, then they would not become the property of 
the landowner.” 


The court in pointing out that the existence of the a 
as a unit was dependent upon the maintenance of the cas- 
ing in the well, said at page 299: 

“There is logic in appellee’s reply to a hypothetical 
question, wherein he says: ‘We can answer this by 
observing that (the primary term having expired) if 
the casing etc., did not go with a sale, but was pulled 
and retained by the Seller, there would be no produc- 
tion and no lease—and, therefore, no sale!’ ”’ 


As we have pointed out, there is no attempt in the pend- 
ing state court actions to recover the casing or compensa- 
tion for its taking but the items which are thus sought 
to be recovered, or their value, consist of sucker rods, tub- 
ing, tanks and other equipment readily removable without 
injury to the equipment, or the leasehold, or the real prop- 
erty. 


The same observations as to the nature of the equip- 
ment and tools sought to be recovered in the pending state : 
| 
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court actions are equally applicable to the items sought 
to be recovered in the state court actions entitled: Treasure 
Company, plaintiff, v. Union Oil Company, defendant, and 
Reconstruction Finance Corporation, a Federal Corpora- 
tion, complainant in intervention, No. 489-318, and 
Samarkand Oil Company, plaintiff, v. Union Oil Company, 
defendant, and Reconstruction Finance Corporation, a 
Federal Corporation, complainant in intervention, No. 
489-319, of the Superior Court of the State of California, 
in and for the County of Los Angeles. 


An application by respondent for an injunction to re- 
‘strain the prosecution of the last mentioned actions was 
‘denied by the Honorable Paul J. McCormick of the Dis- 
trict Court, by an opinion rendered and filed therein on 
mime 12,1945. |Tr. pp. 52-63.] 


As indicated, the Reconstructon Finance Corporation 
was substituted for Defense Plant Corporation, as inter- 
venor in both of the last mentioned state court actions 
which terminated in judgments for the plaintiff in each of 
said cases and which judgments were entered December 6, 
1945. These judgments became final and were satisfied by 
payment. 


In the conclusions of the court and decision on motion 
for injunction, above referred to, the Honorable Paul J. 
McCormick not only held that the Superior Court of the 
State of California, in and for the County of Los Ange- 
les, had exclusive jurisdiction of the causes of action set 
forth in the complaints in said actions Nos. 489-318 and 
489-319 because such actions were commenced November 
15, 1943, which was prior to the filing of the first author- 
ized amended complaint on January 12, 1944, by which it 
was sought to condenin any personal property, but in hold- 


—5o— 


ing that there was no ratification of the taking of the per- 
sonal property on September 28, 1942, because the state 
court had already acquired jurisdiction on November 15,) 
1943, and before the filing of the amended complaint o 
January 12, 1944, said at transcript page 61: 


‘There can be no serious claim of ratification by 
plaintiff of the seizure of the personalty because be 
fore any adequate manifestation by plaintiff of an in 
tention to acquire such property was evident, the State 
court had already acquired jurisdiction of the res. They 
factual situation here is dissimilar to that before the 
court in Yearsley v. Ross Construction Co., 309 U 
S. 18. Moreover, the Yearsley decision does not 
enunciate the principle that ratification of a taking 
without condemnation proceedings ipso facto confers 
jurisdiction on the United States court. 


“The sole method chosen to acquire the necessary 
war facility to which the action in this court relates 
was by condemnation proceedings of the judicial type 
brought as Title I] of the Second War Powers Act 
specifies in accordance with the Act of August 1, 
1888, Title 40 Sections 257, 258, U. S.C. A. One of 
the jurisdictional essentials of a proceeding in con 
demnation of the judicial type is that the property 
sought to be taken shall be described in the petitio 
(complaint). See Section 1244, California Code of 
Civil Procedure. 


“It is clearly established by the record before us 
that no specification whatever of any personalty was 
made in any of the proceedings until the month of 
October, 1943, when for the first time an authoriza 
tion to amend the pleadings so as to include personal 
property was given, and it was not until the following 
January that the amended complaint directed to the 
acquisition of the personal property in issue was filed 


—— 
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“Thus we find that the earliest effectual and au- 
thorized acquiring of the personal property by the 
Government was subsequent to the acquiring of jur- 
isdiction over the same res by the State court in the 
recovery actions pending therein. As no other type 
of authority than judicial has been invoked or applied 
by plaintiff in the acquisition under consideration, we 
consider argument and authorities as to the lodgment 
in the United States of other processes in eminent 
domain as academic and irrelevant to the motion be- 
fore the court.” 


Furthermore, Judge William J. Palmer in his notice of 
decision rendered in connection with the State Court Ac- 
tions No. 489-318 and 489-319 in holding that the taking 
on September 28, 1942, was not by any agent of the Gov- 
ernment and that no agency of the Government was au- 
thorized to ratify the taking of such personal property on 
September 28, 1942, and that such taking never has been 
ratified by the United States Government, said [Tr. p. 
163 |: 

“This court has not found that the United States 
government, or any agency of it, seized the property 
involved in this case on or about September 28, 1942. 
The court does find that an individual who held the 
office of United States Marshal, without any authori- 
zation from any source, without process of court re- 
lated to the property in question, without direction 
from any agency of the government, falsely assumed 
dominion over the property and falsely assumed au- 
thority to deliver it into the custody of the defendant, 
which, equally without right or authority, thereupon 
asserted and took dominion over the property and 
thereafter held possession thereof against the demands 
of plaintiffs for its return. 

“This court has not held of its own opinion that 
any agency of the government ever came into lawful 
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possession of the property in question, but the cour 
has presumed, for the purposes of this trial, that i 
permitting the filing of a late amendment to a con 
demnation action pertaining to real estate, by whick 
amendment the action was made to embrace the per 
sonal property involved in this case, the United State 
District Court acted properly and in accordance with 
law. Involving that presumption leads to the conclu 
sion that the property was condemned as of the date 
of the filing of the amendment and that thereupo 
the United States Government, through the Defens 
Plant Corporation, in exercise of the right of emi 
nent domain came into lawful possession of the prop- 
erty. 


“It would be inaccurate to leave the impression tha 
this judge is of the personal opinion that the com- 
inencement of condemnation proceedings against th 
personal property involved in this case, by way of such 
amendment filed in January 1944, when the actions in 
this Superior Court were threatened and were about 
to be commenced, was in good faith or was founded 
on any need by the Government for the property or 
on any intention to put it to the public use. This court 
merely applies the presumption of good faith and 
regularity to the proceedings of the federal agencies 
involved. 


“This court has not found that the action of the 
person who first asserted unlawful dominion over the 
property in September of 1942 and assumed authority 
to deliver it over to the defendant was thereafter 
ratified by any agency of the United States Govern- 
ment. To the contrary, this court is of the opinion 
that no agency of the United States Government had 
authority to ratify such an act and the court holds 
that no such agency ever did ratify it. The court finds 
also that the unlawful action of the defendant in de- 
taining the property from the plaintiffs never had 
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been ratified by any agency of the United States Gov- 
ernment, and the court is of the opinion that no such 
agency has had authority to ratify such conduct.” 


The opinions thus expressed by Judge Palmer are re- 
flected in Findings Nos. VII [Tr. p. 138] and XII [Tr. 
p. 141] of the formal findings of fact made and entered 
in said actions which findings of fact were signed Decem- 
ber 5, 1945, and which findings read as follows: 


“VIi. On the said 28th day of September, 1942, 
at and on said Block 33 of Tract 9809 in said County 
of Los Angeles, State of California, without the plain- 
tiff’s consent and against its will, a Deputy United 
States Marshal, without any authorization from any 
source, without process of court related to said per- 
sonal property, and without direction from any agency 
of the United States Government falsely, and wrong- 
fully and wilfully assumed dominion over the said 
personal property, and wrongfully and wilfully took 
possession thereof and wrongfully delivered said per- 
sonal property to the defendant, Union Oil Company 
of California, a corporation, which said defendant on 
said date and at said place without right or authority 
wrongfully and wilfully took possession of said per- 
sonal property and thereafter continuously and until 
January 12, 1944, wrongfully and wilfully held pos- 
session thereof and detained the same and wrongfully 
prevented the plaintiff Samarkand Oil Company, a 
corporation, from taking possession thereof.” 


“XII. With respect to the second separate and dis- 
tinct defense of said answer, the court finds that it is 
not true that on or about September 29, 1942, or at 
any time, the United States of America, for the use 
of Reconstruction Finance Corporation, a federal cor- 
poration, acting in behalf of Defense Plant Corpo- 
ration, a federal corporation, or otherwise, appropri- 


ated or took possession of the personal property here- 
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inabove described or any part thereof under claim of 
eminent domain for use in connection with the estab- 
lishment of a reservoir for the injection, storage, con- 
servation or withdrawal of natural gas or incidental 
purposes or for use in the operation of oil or gas 
wells or in the treating, storing or disposing of the 
products thereof, or that it thereupon delivered said 
personal property or any part thereof to the defend- 
ant Union Oil Company of California, a corporation, 
for such uses or purposes or any of them on behalf 
of the Defense Plant Corporation, a federal corpora- 
tion. It is not true that the said United States of 
America ever took possession of said personal prop- 
erty or any part thereof or enjoyed any lawful right 
to the possession or any part thereof until January 
12, 1944.” 


The conclusion of the court and decision on motion for 
injunction rendered by Judge McCormick and the find- 
ings of fact and conclusions of law and judgment ren- 
dered by Judge Palmer, above referred to, were pleaded 
as res adjudicata by the third and fourth defenses, re- 
spectively, in the answers [Tr. pp. 131-134, incl.] of 
Treasure Company and Samarkand Oil Company to re- 
spondent’s petition for the injunction, which said defend- 
ants now seek to have vacated. 


Section 1908 of the Code of Civil Procedure of the 
State of California provides as follows: 


“The effect of a judgment or final order in an ac- 
tion or special] proceeding before a court or judge of 
this state, or of the United States, having jurisdie- 
tion to pronounce the judgment or order, is as fol 
lows: 


1. In case of a judgment or order against a spe 
cific thing, or in respect to the probate of a will, o 
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the administration of the estate of a decedent, or in 
respect to the personal, political, or legal condition or 
relation of a particular person, the judgment or or- 
der is conclusive upon the title to the thing, the will, 
or administration, or the condition or relation of the 
person. 

2. In other cases, the judgment or order is, in re- 
spect to the matter directly adjudged, conclusive be- 
tween the parties and their successors in interest by 
title subsequent to the commencement of the action 
or special proceeding, litigating for the same thing 
under the same title and in the same capacity, pro- 
vided they have notice, actual or constructive, of the 
pendency of the action or proceeding.” 


An adjudication of a matter of fact is binding in sub- 
sequent proceedings between the same parties, as well as 
the adjudication of their rights. This is pointed out in 
Johnson v. Fontana County Fire Pro. District, 15 Cal. 
(2d) 380. In that case plaintiff sought a writ of mandamus 
to compel the defendant Fire Protection District to pay 
a judgment recovered by plaintiff in a prior action in 
which it was found as a matter of fact that the driver of 
a certain automobile was the agent of the defendant. In 
the mandamus proceedings the defendant District alleged 
that the driver of the automobile was not the agent of the 
District. The court in holding that the rule of res adjudi- 
cata applies to both questions of law and fact, said at page 
389: 

“Whether or not the previous judgment, with its 
implied finding of agency, was controlling here must 
depend upon general rules of law applicable to that 
question. 

“*A former adjudication between the same parties 
may be either a final determination of the rights of 
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the parties or may be an adjudication of certain ques- 
tions of fact which have been put in issue and de- 
cided. (People v. Bailey, 30 Cal. App. 58)) ta ceas 
1036.) A judgment operates as an estoppel to pre- 
vent the parties thereto or their privies from contend- 
ing to the contrary as to a matter of fact which was 
found against them in arriving at the judgment.” 


Not only is the respondent herein bound by the conclu- 
sions of law of Judge McCormick and the judgment ren- 
dered by Judge Palmer but is also bound by their findings 
of fagt. 


In Todhunter v. Snuth, 219 Cal. 692, the court said 
at page 695: 

“A former judgment operates as a bar against a 
second action upon the same cause, but in a later de- 
cision upon a different claim or cause of action, it 
operates as an estoppel or conclusive adjudication as 
to such issues in the second action as were actually 
litigated and determined in the first action. (See au- 
thorities cited supra, this paragraph. )”’ 


Therefore, even though the present pending state court 
Actions Nos. 505-967 and 505-968 involve different 
causes of action than the prior State Courts Actions Nos. 
489-318 and 489-319 in that different drilling tools and 
equipment are sought to be recovered than in the first men- 
tioned actions, nevertheless the findings in connection with 
the Actions Nos. 489-318 and 489-319 in respect to the 
taking of personal property on September 28, 1942, hav- 
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ing been done without authority from any governmental 
agency are binding upon the respondent in its application 
for an injunction restraining the prosecution of Superior 
Court Actions Nos. 505-967 and 505-968. 


(d) The Deterinination by the Circuit Court of Appeals in 
This Condemnation Proceeding, in United States v. 
Samuel Block, 160 F. (2d) 604, That the Award Made for 
the Taking of Personal Property in Connection With 
Condemnation Proceedings Must Be Predicated Upon the 
Value of the Property When It Is First Lawfully Taken 
Pursuant to Such Proceedings, Is the Law of the Case. 

On March 22, 1947, the United States Circuit Court of 

Appeals for the Ninth Circuit rendered an opinion upon 

an appeal taken by the plaintiff herein from an award 

made by the District Court to Sam Block (62 Fed. Supp. 

1017), one of the other defendants in this action, for the 

taking of personal property at the same time and under 

the same circumstances as those under which the personal 
property of Treasure Company and Samarkand Oil Com- 


pany was taken. 


In the Block case entitled United States v. Block and re- 
ported in 160 F. (2d) 604, the respondent herein contended 
on appeal the District Court erred in admitting evidence of 
the value of the personal property on October 4, 1943, be- 
cause the respondent contended that such personal prop- 
erty was taken on September 28, 1942. This court in hold- 
ing that the respondent was not prejudiced by the testi- 
mony of the value of the property as of October 4, 1943, 


even though the personal property was taken on Septem- 
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ber 28, 1942, because there was evidence to the effect that 


the value of the personal property was the same on both 


dates, said at page 607: 
“Appellant says that the machinery and equipment 
were taken on September 28, 1942, and that testi- 
mony as to their value in October, 1943, was there- 
fore inadmissible. There was and is some uncertainty 
as to when the machinery and equipment were taken. 
As stated above, the complaint was filed and an order 
granting appellant immediate possession of the land 
was entered on September 28, 1942, and a declaration 
of taking was filed on October 26, 1942, but the ma- 
chinery and equipment were not mentioned in the com- 
plaint, the order or the declaration. The machinery 
and equipment were first mentioned in the amendatory 
resolution of October 4, 1943. The amendatory reso- 
lution stated that Defense Plant Corporation had 
taken possession of the machinery and equipment, bu 
did not state when such possession was taken. I 
may have been taken on October 4, 1943. 


“Even assuming that the machinery and equipmen 
were taken on September 28, 1942, it does not appea 
that appellant was prejudiced by the fact that Rubin’ 
and Rush’s valuations were made as of October 
1943. Rush and Graydon Oliver, a witness for appel 
lant, testified that the market value of the machiner 
and equipment in October, 1943, was substantially th 
same as on September 28, 1942. That testimony wa 
not contradicted.” 


It is obvious that the Circuit Court of Appeals deter 


nuned that the award must be predicated upon the value o 
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the property upon the date that it was legally taken by a 
Governmental agency. 


In Security First National Bank v. Marxen, 19 Cal. 
(2d) 100, the court said at page 103: 


“The law of the case, as established by the judg- 
ment of reversal, is that the defendant expressly, by 
written agreement, and by joining in a subsequent 
lease, both of which were found by the court to have 
been duly executed, had subordinated its leasehold 
rights to the right and title of the plaintiff. The is- 
sues presented questions of law only. Those issues, 
decided adversely to the defendant on the former ap- 
peal, also require an affirmance of the judgment on 
this appeal.” 


It is well established that an action in condemnation is 
an action in rem. In Harrington v. Superior Court, 194 
Cal. 185, the court said at page 189: 


“Condemnation proceedings have been described 
as proceedings in rem, and jurisdiction, therefore, 
does not depend on the disclosed identity of the par- 
ties defendant, but on the subject matter and an 
opportunity to be heard in the exercise of due pro- 
cess on the most effective notice possible.” 


The present action being one in rem the decision by the 
Circuit Court of Appeals in United States v. Block, supra, 
above referred to, is binding on all parties interested in 
the matter whether they were parties to the former appeal 


or not. 
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See also, 


De Gear v. McLellan, 56 Cal. App. (2d) 382, 385. 


It is apparent that the holding that the decision in the 
former appeal was binding on the plaintiff in the second 
action although she was not a party to the prior appeal 
is based on the fact that the decision in such prior appeal 
was rendered in an action in rem and, therefore, binding 
on all parties interested in the matter. 


Estate of Carothers, 168 Cal. 691, 693-4-5: 


The present condemnation proceeding being one in rem 
the decision of the Circuit Court of Appeals rendered in 
United States v. Block, supra, above referred to, is the 
law of the case in respect to the proposition of law that 
any award made in this case must be predicated on the 
value of the personal property at the time that it was 
first legally taken by an agency of the government. W: 
have seen that the findings of Judges McCormick an 
Palmer to the effect that there was no legal taking of th 
personal property prior to January 12, 1944, are now final 
and res adjudicata and that plaintiff herein is estoppe 
from questioning the correctness of such findings. It fol 
lows that the only award which this court can make o 
which the Circuit Court of Appeals can properly uphol 
for the taking of the personal property is one predicat 
on the value of such personal property on January 12 
1944. 
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(e) The Prosecution of the State Court Actions Will in No 
Wise Interfere With the Jurisdiction of the District Court 
to Proceed to Trial and to Make an Award to These Ap- 
pellants for the Value of Their Leasehold Interest in the 
Real Property and the Value of Their Personal Property 
at the Time of the Filing of the Amended Complaint in 
the Condemnation Action on January 12, 1944. 


(1) On Marcu 10, 1945, THE RESPONDENT IN THE Con- 
DEMNATION ACTION FILED a PETITION FOR AN IN- 
JUNCTION TO RESTRAIN THE DEFENDANT TREASURE 
CompaNy From ProsEcutine Action No, 489-318 
AND TO RESTRAIN SAMARKAND OIL CoMPANY FROM 
PROSECUTING AcTION No. 489-319 Wuicu CASEs 
WeErRE THEN PENDING IN THE SUPERIOR CouRT OF 
THE STATE OF CALIFORNIA IN AND FOR THE COUNTY 
oF Los ANGELES. By Sain ACTIONS THE RESPEC- 
TIVE PLAINTIFFS THEREIN SouGHT TO RECOVER 
POSSESSION OF CERTAIN PERSONAL PROPERTY CoNn- 
SISTING oF OrL DRILLING EQUIPMENT OR THE 
VALUE THEREOF IF Possession CouLp Not BE Hap. 
THE PERSONAL PROPERTY SOUGHT TO BE RECOVERED 
IN THE Last MENTIONED ACTIONS WERE PERSONAL 
Property OTHER THAN THaAt DESCRIBED AND IN- 
VOLVED IN Actions Nos. 505-967 anp 505-968 Bur 
SucH PERSONAL PropERTY WaAs WRONGFULLY 
TAKEN BY THE INDIVIDUAL ACTING AS UNITED 
STATES MARSHAL AND WRONGFULLY RETAINED BY 
THE UNION OIL ComMpANY UNDER THE SAME CIR- 
CUMSTANCES AND UNDER THE SAME UNTENABLE 
CLAIM OF AUTHORITY WHICH OBTAINS IN RESPECT 
To Actions Nos. 505-967 anv 505-968. 


The Honorable Paul 1 McCormick, of the United 
States District Court, denied the application to restrain 
the prosecution of Actions Nos. 489-318 and 489-319 on 
the grounds that the state court had acquired exclusive 
jurisdiction of the res by the serving of processes in 
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such actions prior to the filing of the amendment to the 
complaint in the condemnation action on January 12, 1944, 
and on the further ground that in as much as it was 
apparent that the only relief which would be granted in 
the state actions would be by way of a money judgment, 
the prosecution of such actions would not impair nor 
defeat the jurisdiction of the District Court in the con- 
demnation action. In this connection Judge McCormick 
said [Wr. p. 63]: 

“We conclude with the observation that the in- 
junction to restrain proceedings in either of the state 
court actions is unnecessary under the record before 
us. In the local suits no relief to the oil companies 
other than money judgments appears to be now pos- 
sible. Such an outcome in the state court would 
neither impair nor defeat the jurisdiction of this 
court in the condemnation proceeding.” 


As indicated in the answers of the Union Oil Company 
filed in Actions Nos. 505-967 and 505-968, Actions Nos 
489-318 and 489-319 did proceed to a money judgment 
which judgments have been paid and satisfied. It is like 
wise probable that each of the state actions, the prosecu 
tion of which is now sought to restrain, will terminat 
in a money judgment rather than a judgment for th 
possession of the property described in the complaints i 
said actions. In fact. no judgment excepting a mone 
judgment can be rendered in Actions Nos. 505-967 an 
505-968. 

Prior to the denial of such injunction by Judge M 
Cormick the defendant Union Oil Company and the inte 
venor, Defense Plant Corporation, in Actions No 
489-318 and 489-319 sought to abate such actions on tl 
grounds that the above entitled condemnation action wa 
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then pending and involved the same issues as did such 
state cases and that the judgment in the condemnation 
action would be a bar to any judgment in each of said 
state Cases. 


This motion for abatement was denied by Judge Wil- 
liam J. Palmer in the Superior Court of the County of 
Los Angeles [Tr. p. 155]. The holding of Judge Palmer 
was predicated primarily upon the principle that if the 
District Court found that the original taking was unlawful 
and did not become lawful until the filing of the amended 
complaint, the Treasure Company and the Samarkand Oil 
Company would be unable to recover in the condemnation 
action any compensation or reimbursement for the wrong- 
ful detention and depreciation of the personal property 
fron1 September 28, 1942, to January 12, 1944. 


Judge Palmer in a most able manner in a written opin- 
ion pointed out that regardless of what conclusion might 
be reached in the state or federal courts in regard to the 
question of whether the original taking was lawful or 
unlawful, any judgments rendered in the state court ac- 
tions could not impair or interfere with the assessment 
of the proper measure of damages in the District Court. 


In discussing the effect of the possible alternative con- 
clusions which might be reached by the two courts Judge 
Palmer aptly set forth the situation as follows [Tr. p. 
158 | : 

“Tf the Federal court, in action No. 2454-B Civil, 
should hold that possession of the personal property 
never was lawfully taken from the plaintiff, no judg- 
ment in condemnation would ensue, and _ plaintiff 
would leave the Federal court with no compensation 
whatsoever for the damage claimed to have been suf- 
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fered from the acts of Federal officials thus held to 
have acted unlawfully. 


“Tf the Federal court, in action No. 2454-B Civil, 
should hold that possession of the personal property 
was not lawful prior to the filing of the pleading 
titled a ‘First Amended Complaint,’ but became law- 


ful at that time, the court would be powerless in that 
action to do anything about the unlawful possession | 
previous to that date. Although in condemnation a_ 


property owner is supposed to receive full compen- 
sation for the property taken and for the damages 
suffered from the taking, the damages thus embraced 
are only those that flow from the lawful taking. 
They do not include injury suffered from prior un- 
authorized and unlawful acts of public officials. Hence, 
in the event of the possibility here being considered, 
the Federal court could not give plaintiff any relief 
for an element of damage claimed to have been suf- 
fered and claimed to be substantial. 


“Tt the Federal court should decide that the taking 
of the personal property was lawful in the first in- 
stance and that thereafter the holding of possession 
against the plaintiff has been lawful, and if such a 
decision should follow a judgment of this court 
against the plaintiff, plaintiff would stand before the 
Federal court as the one to be compensated for the 
taking of the property. No difficulty or entangle- 
ment of status would result from the two trials. 


“If prior to such a judgment of the Federal court, 
this court were to deliver a judgment in plaintiff’s 
favor against the Union Oil Company of California, 
such judgment of this court would be founded on one 
of two theories: 1. That the taking of possession by 
federal ofhcials was unlawful and the holding of pos- 
session since has been unlawful. In such a case, the 
judgment of this court, except for the element of 
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damages, would be in the alternative. If the de- 
fendant should pay the adjudicated value of the prop- 
erty rather than return it, or if judgment for such 
value should be satisfied by execution, the title to the 
property would pass to defendant. The Union Oil 
Company of California then would stand before the 
Federal court as the party to be compensated for the 
property. No entanglement of status would obstruct 
the orderly proceedings of that court. As there is 
no likelihood of defendant returning the property to 
the plaintiff so long as the Federal action pends, we 
need not spend time on that possibility. 


“2. If this court should hold that the taking of 
the property was unlawful in the first instance, but 
became lawful when the ‘First Amended Complaint’ 
was filed in the Federal action, it might pursue either 
of two courses, depending on how it viewed the law. 
1. It might regard the present factual status as a 
complete defense to replevin, and award only dam- 
ages suffered by plaintiff from the date of the taking 
to the date of the filing of the amended pleading. 
In that case, plaintiff would stand before the Federal 
court as the one to be compensated for the property, 
and no entanglement of status would obstruct the 
orderly proceedings of that court. 2. It might find 
against the defendant, concluding that if defendant 
had not retained the personal property, that property 
would not have remained on the land, and no oc- 
casion for filing the amended pleading would have 
existed. So viewing the matter, the court might hold 
that the defendant had converted the property, and 
as defendant would ‘not be able to redeliver, an al- 
ternative judgment would be useless. This court then 
would give plaintiff judgment for damages and for 
the value of the property. The title to the property 
would be vested in defendant; and defendant then 


would stand before the Federal court as the one to be 
compensated. No entanglement of status would ob 
struct the orderly proceedings of that court. 

‘For the reasons that I have indicated, I hold tha 
the duty of this court 1s to try the action and that a 
serious injustice might be done to plaintiff to deny 
to it the day in court to which it appears to be en- 
titled. 1 do not consider it necessary to deal with 
certain other, and perhaps more ‘technical,’ rules, 
which also may be obstacles to the pleas in bar and 
abatement.” 


It is thus seen that there is no eventuality in respect to 
the possible decisions which might be rendered by the 
state court in the actions now sought to be enjoined or 
by the federal court in the condemnation action which 
will impair or interfere with the orderly proceedings of 
the District Court and the awarding of proper damages 
to the parties entitled thereto. 


It necessarily follows that the injunction should have 
been denied. 


(2) Ir No Doust WiLL BE ContTENDED THaT APpPEL- 
LANTS ARE ESTOPPED BY THEIR CONDUCT FROM 
MAINTAINING THE STATE ACTIONS. 


An examination of the Amended Answer of Treasure 
Company to the First Amended Complaint [Tr. pp. 49, 
50 and 51] and the Answer of Appellant Samarkand 
Oil Company to the First Amended Complaint [Tr. pp.¥) 
47-48], will show that each alleges that said personal 
property “was unlawfully taken by the United States o 
America, Reconstruction Finance Corporation, Defens 


Plant Corporation, and their agents.” 
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The prayer to each answer is: 
“(1) That the above entitled action be dismissed; 


(2) That in the event that said action is not dis- 
missed as to real or personal property, and a de- 
cree of condemnation is ordered, that plaintiff be 
ordered to pay damages.” 


We do not want to have any misapprehension on the 
part of this Court as to our position. 


We say that as to the personal property the District 
Court had no jurisdiction to condemn such personal prop- 
erty or to order payment for its taking, or to order im- 
mediate possession, until there was filed in the District 
Court a condemnation action seeking to condemn _per- 
sonal property. 


Even if Reconstruction Finance Corporation had an 
intent to take personal property when the original suit 
was filed, such intent did not give Reconstruction Finance 
Corporation or Defense Plant Corporation the right to 
take such personal property until two things happened: 
(1) Reconstruction Finance Corporation determined the 
necessity of taking and directed the property to be taken, 
and (2) a condemnation suit was actually filed to con- 
demn such property. 


Until such two things happened the taking of possession 
by the Marshal and by Union Oil Company was unlawful. 
No doubt the Court’s attention will be called to the 
order of Judge Beaumont for immediate possession. It 
is to be found, beginning on page 14 of the Transcript in 
this Appeal. It will be noted this applies only to real 


property. 


== 


As the Reconstruction Finance Corporation had not 
adopted a resolution for taking anything but land, ap- 
pellee had no right to file any suit for anything but land 
and did not do so. 


The Court was without jurisdiction to entertain any suit 
to condemn personal property, until there was first a 
resolution by Reconstruction Finance Corporation author- 
izing its taking. 

The aforesaid language merely directed that service be 
made, by posting the order for immediate possession upon 
the derricks and tanks upon the land. 


But if this order should be construed to be an order 
for immediate possession of personal property, it would 
be utterly void, for said District Court had no jurisdic- 
tion to order immediate possession of personal property, 
until a suit seeking its condemnation was filed. 


(f) Defendant Treasure Company Having the Right to Re- 
move Improvements Put on the Land Covered by Its 
Lease, It Was Not Entitled to Recover Compensation 
for Such Improvements in This Condemnation Action, 
Until the Supplemental or Amended Complaint Was 
Filed. 


Not only are the appellants TREASURE COMPANY and 
SAMARKAND OIL CoMPANY granted the right by the 
lease and their respective subleases to remove within 
three months after the termination thereof any of the 
derricks, machinery, rigs, pipes, pumping stations or othe 
improvements belonging to or furnished by the lessee or 
sublessee as stated in the affidavit of G. pE BRETTEVILLE 
[Tr. pp. 184, 185], filed in said proceedings, but by th 
terms of Paragraph 25 of the Fletcher lease to TREASUR 
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ComMPANy covering Lots 9, 10 and 11 of Block 33, Tract 
9809 and upon which Treasure Well No. 8 is located and 
upon which practically all of the personal property sought 
to be recovered by TREASURE COMPANY in the State 
Court Action No. 505-967 is located, requires that the 
lessee shall remove all rigs, machinery and other prop- 
erty, and in so far as possible, fill all sump holes and 
other excavations within six months after the termination 
of the lease. Under these provisions of the lease and 
respective subleases under which the defendants were 
operating at the time of the commencement of this 
action it cannot be contended that the equipment placed 
on the premises by these defendants became such an in- 
tegral part of the leasehold as to require the Govern- 
ment to compensate these defendants for the taking of 
such equipment unless and until such time as such per- 
sonal property is properly made the subject of an action 
in condemnation. 


In In re Acquisition of Certain Property on North 
River, 103 N. Y. Supp. 908, it was held that while the 
defendant tenant in a condemnation proceeding is en- 
titled to receive the reasonable value of the machinery in- 
stalled by him which had become a part of the building 
but that such tenant is not entitled to be compensated 
for such machinery as can be readily removed and would 
have a substantial value disconnected from the building. 


It follows that the appellants herein are not entitled to 
be compensated in the above entitled condemnation action 
for the value of the personal property illegally taken by 
the Unitep States MarsHAL and delivered to UN1oN 
Oit Company. 
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(g) The Provisions of Section 265 of the Federal Judicial 
Code (28 U. S. C. A. 379) Renders the Granting of the 
Injunction in This Case Erroneous, an Abuse of Dis- 
cretion, and a Violation of Established Principles of Law, 
and Therefore, Said Order Refusing to Vacate Said In- 
junction Should Be Reversed. 


Section 265 of the Judicial Code (28 U.S) Giese 
reads as follows: 

“Section 379. (Judicial Code, section 265.) Same¥y 
stay in State Courts. The writ of injunction shall 
not be granted by any court of the United States to 
stay proceedings in any court of a State, except in 
cases where such injunction may be authorized by 
any law relating to proceedings in bankruptcy. (R. 
S. Section 720; Mar. 31, 1911, c. 231, Settion 2Ga 
86 Stat. 1162.)” 


The only exceptions, save one, to the clear and positive 
language of Section 265 of the Judicial Code, since its 
adoption in 1793, have been raised by express statutory 
enactments, namely, by the Bankruptcy Acts; The Re- 
moval (of actions) Acts; Limitation of Shipowners Lia- 
bility Act; The Interpleader Act; and the Frazier-Lemke 
Act, none of which apply in the case at bar. 


The one exception, which was not by Congressional 
Act was “imbedded 1n number 265 by judicial construc- 
Ve) 
tion” in the so-called “res” cases. 


Touccy v. New York Life Insurance Co., 314 U. S: 
11S, 139286 L. Edaieo, Wes: 


In that case it was held that the doctrine of the “res 
exception had its roots in the same policy from which 
the rule of Section 265 sprang, that is, the necessity of 
eliminating friction between the Federal and State Caurts, 
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-and was a firmly established doctrine when Section 265 
was enacted, and that it should not be extended further, 
and had no application to “non-res’ cases, actions which 
were not 1 rem. 


In Southern Railway Company v. Painter, 314 U. S. 
155, 86 L. Ed. 116, the Supreme Court extended this 
line of authority and held that Section 265 of the Judicial 
Code prevented a Federal Court from enjoining State 
Court action, in personal actions, even in aid of previ- 
ously instituted litigation in the Federal Court. In that 
case the respondent brought an action in 1939 against 
the petitioner in the Federal District Court for the East- 
ern District of Missouri to recover damages under the 
Federal Employer’s Liability Act, for the wrongful death 
of her husband while employed on petitioner’s railroad 
between points in Tennessee and North Carolina. While 
this action was pending, petitioner filed a bill in the Chan- 
cery Court of Knox County, Tennessee, to enjoin peti- 
tioner from proceeding in the said Federal Court. An 
injunction was issued and became final. The respondent 
filed a “Supplemental Bill” in the Federal Court to en- 
join the proceedngs in the State Court. The Federal 
District Court issued the injunction and was _ sustained 
By the Circuit Court for the Eighth Circuit (117 F. (2d) 
100). The case went to the Supreme Court of the 
United States on writ of certiorari, and the lower courts 
were reversed, for the reason that their decisions vio- 
lated the provisions of Section 265 of the Judicial Code 
(28 U. S.C. A. 379). At page 159 of the decision (86 
Ie Ed. 118), it is said: 


“The restrictions of Section 265 upon the use of 
the injunction to stay a litigation in a State Court 
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confine the district courts, even though such an in 
junction is sought in support of an earlier suit i 
the Federal Court.” 


The applicability of the above exception for Sectior 
265 of the Judicial Code to actions 1 rem only, and no 
to personal actions, was recognized in these very con 
demnation proceedings by Judge McCormick in his deci 
sion above referred to. 


62 F. Supp. 1017, 1020(3). 


The State Court actions 505-967 and 505-968 are no 
in rem so far as the elements of damages for the wrong 
ful taking of the personal property, its wrongful deten 
tion and deterioration during such detention, are con- 
cerned. Therefore, not being actions im rem, Section 265 
of the Judicial Code applies, and any injunction issued by 
the Federal District Court restraining the prosecution of 
the State Court action is improper and contrary to law, 
even though it may be in aid of previous federal litiga- 
tion. 


Conclusion. 


In conclusion we submit that Judge Beaumont erred in 
failing to grant the motion of appellant to vacate and 
set aside the temporary injunction theretofore granted. 
The record discloses that the petition for an injunction 
was under submission for many months prior to the order 
granting the injunction. This ruling was directly con- 
trary to the ruling of Judge McCormick on a similar 
motion. Thereafter appellants sought to have said order 


eranting such injunction vacated and set aside. We sub- 
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mit that the Judge clearly erred in failing to do so for 
the following reasons: 


When the suit was filed it sought to condemn land 
only. This was pursuant to the resolution of Reconstruc- 
tion Finance Corporation to take land, and all proceed- 
ings in said action involved only land. Notwithstanding 
such fact, the United States Marshal, under a decree for 
immediate possession, which only authorized him to take 
land, did take into possession personal property. As 
pointed out by Judge Palmer and by Judge McCormick 
this was entirely outside the power of the Marshal. If 
Judge Beaumont had directed the taking of personal prop- 
erty it would have been a void order and beyond the 
jurisdiction of the Court, because Reconstruction Finance 
Corporation, which is the only corporation authorized to 
determine the necessity for taking, determined only that 
it was necessary to take land. Union Oil Company of 
California took the personal property, unlawfully seized 
by the Marshal, and retained it from on or about Sep- 
tember 28, 1942, and no action was taken by Recon- 
struction Finance Corporation to authorize the taking of 
the personal property, or the filing of the suit therefor, 
until October, 1943. During that entire time the per- 
sonal property was in the possession of Union Oil Com- 
pany of California who, although claiming to act as an 
agent of the Government, had no lawful right to retain 
it, because no Governmental Agency, which it claimed to 
represent, had a right to retain it. Union Oil Company 
unlawfully refused to return said property to appellants 
upon demand. 


Appellants are California corporations and Union Oil 
Company of California is a California corporation, and 
the Superior Court of Los Angeles County had jurisdic- 
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tion to try said cause. It is to the advantage of appellants 
to file said cause and to have the issue determined in the 
State Court because the United States District Court has 
no jurisdiction to award damages for such unlawful tak- 
ing and detention of property. The jurisdiction of the 
District Court in the condemnation suit is limited to the 
awarding of damages for property lawfully taken. If the 
injunction continues in effect, the result will be that 
in the condemnation suit appellants will be compensated 
for the value of the property when it was first lawfully 
taken and withheld, to wit, January 12, 1944, the date 
of the filing of the Amended Complaint, together with 
interest thereon from such date. The property greatly 
depreciated in value between September 28, 1942 and 
January 12, 1944, during all of which time the property 
was exposed to the elements. If appellants are prevented 
from trying the State Court action, the District Court 
will not be in a position to compensate appellants for the 
value of the property at the time it was unlawfully taken, 
nor will they be entitled to interest from the date of the 
actual seizure. However the State Court does have juris- 
dition to award appellants damages for such unlawful 
taking and detention. Under such circumstances the Cour 
was guilty of an abuse of discretion in granting the tem- 
porary injunction and in refusing to set it aside. 


This appeal is not taken merely because of an arbitrar 
desire on the part of appellants to try said cause in th 
State courts. They feel that by the unlawful conduct o: 
the Government and of Union Oil Company they hav 
been deprived of substantial rights, which can only 
relieved by a judgment of the only Court which can gran 


them adequate reliet. ‘ 
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It is obvious that the Government recognizes the fact 
that it erred in taking possession of the personal prop- 
erty, because it has attempted by Paragraph VIII of the 
Amended Complaint to cause the District Court and this 
Court to believe that the resolution of September 18, 1942 
was sufficient to authorize the taking of the personal 
property, for it alleges as part of said paragraph: 


“That on September 18, 1942, said Reconstruction 
Finance Corporation, by a resolution duly adopted 
by its Board of Directors, resolved and determined 
that it was necessary for war purposes that the prop- 
erty, real, personal, and mixed, herein described, 
be acquired by condemnation, and that in connection 
therewith, the immediate right to occupy, use and 
improve said property be acquired.” [Tr. p. 41.] 


This pleading attempts to plead the legal effect of the 
resolution of September 18, 1942. However an examina- 
tion of the aforesaid resolution of September 18, 1942 
which is attached as Exhibit A” to the Amended Com- 
plaint, and will be found at pages 77 and 78 of the Tran- 
script, will clearly demonstrate that the allegation con- 
tained on page 41 was absolutely untrue. As a matter 
of fact the first mention of personal property is made in 
the resolution adopted in October, 1943. 


The District Court had no authority or jurisdiction to 
order the taking of immediate possession of the personal 
property, until January 12, 1944 nor did it attempt to 
do so. While some decisions have held that it is not 
necessary that a formal order be made, still the resolution, 
which is the only authority for taking possession of per- 
sonal property was adopted in October, 1943 and the 
right to take said personal property first arose on January 


12, 1944, the date of the filing of the Amended Complaint 
first mentioning personal property. Therefore the taking 
and detention of the personal property prior thereto wa: 
wholly unlawful. 


We respectfully submit that the Court should promptly 
reverse the order of Judge Beaumont refusing to se 
aside the injunction and permit appellants to proceed with 
their actions in the State Court to recover damages for 
the unlawful taking and withholding of the personal 
property. 


Respectfully submitted, 


BopkKIN, Brestin & Luppy, and 
E. E.. Ainémeoeg 
By Henry G. Bopkin, 


Attorneys for Appellants. 


